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CURRENT TOPICS 


Expense of Private Bill Procedure 

THE terms of reference of the Parliamentary Joint Com- 
mittee which recently reported on private Bill procedure 
included special mention of the desirability of lessening the 
expense at present incurred. The report, besides making 
minor recommendations on this subject, such as that the 
practice of printing private Acts in vellum should be 
discontinued, contains an important section on costs. There 
had been no complaint from any witness that the fees to 
counsel and to expert witnesses were excessive. The report 
recommends, however, that ‘‘ house fees ’’ should be the same 
in each House and should be very considerably reduced, 
especially for petitioners and for the promoters of unopposed 
Bills. With regard to the power of the Taxing Officer of 
either House to tax agents’ bills according to lists of maximum 
charges, it is recommended that the two Houses should 
arrange for a joint review of these lists and agents’ charges 
generally, in order to bring the scale more into line with 
modern usage. Other proposals are that promoters should 
be given the option of duplicating instead of printing Bills and 
of inserting duplicated amendments instead of reprinting 
Bills; that the length and scope of advertisements to be 
inserted in newspapers by local authority promoters should 
be reduced ; that at least once in ten years the Government 
should intreduce a Bill containing clauses applicable either to 
local authorities generally or to particular classes of local 
authority ; and that the procedure under the Statutory 
Orders (Special Procedure) Act, 1945, should be extended 
so as to enable uncontroversial model clauses to be made 
applicable by ‘‘ Special Procedure Order’’ to any local 
authority. 

Monopolies Commission’s Report 

THE Monopolies Commission’s report on _ Collective 
Discrimination (Exclusive Dealing, Collective Boycott, 
Aggregated Rebates, and other Discriminatory Trade Practices) 
was published on 29th June, being the result of the first 
general inquiry that the Commission have made under s. 15 
of the Monopolies and Restrictive Practices (Inquiry and 
Control) Act, 1948. The report identifies six broad categories 
of agreement : (1) collective discrimination by sellers, without 
any corresponding obligation on the buyers; (2) collective 
discrimination by sellers in return for exclusive buying 
(‘exclusive dealing ’’) ; (3) collective adoption of conditions 
of sale (notably the maintenance of resale prices); (4) collective 
enforcement of such conditions of sale; (5) collective dis- 
crimination by buyers without any corresponding obligation 
on sellers ; (6) aggregated rebates. The inquiry was made by 
a group of ten members of the Commission. They have 
concluded by a majority of seven to three (subject to a 
reservation by one of the seven about enforcement agreements) 
that all the types of agreements examined do in general 
affect the public interest adversely, some to a considerably 
greater degree than others. They think, however, that the 
use of the practices might, subject to suitable safeguards, 
be justified in exceptional circumstances: (a) where con- 
sumers are not able to judge the standard of service which 
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it is in their interests to demand from distributors, and the 
matter cannot conveniently be dealt with by legislation ; 
(6) where an exclusive-buying or exclusive-dealing agreement 
protects an industry of strategic importance or one that is 
peculiarly susceptible to damage fromimports, and protection 
by Government action is impracticable ; (c) where a common 
price agreement is found after inquiry to operate in the public 
interest and agreements within the scope of their present 
inquiry are necessary for its effective operation ; (d) where 
the practices are necessary to enable small firms to compete 
with a very large concern which is itself employing restrictive 
practices. The report discusses two possible alternative 
courses of action, either of which would require legislation : 
(i) compulsory registration and publication of agreements 
(with subsequent prohibition of those found after investigation 
to be against the public interest) ; (ii) a general prohibition 
of the practices, with provision for exceptions, on the grounds 
stated above, in particular cases. The majority prefer the 
second course. They suggest that exceptions might be made 
by Statutory Order, on the advice of an independent body, 
which would assess the merits of each application for exception. 
The remaining three members are not prepared to say that 
the practices are in general injurious to the public interest. 
A general statutory prohibition seems to them to create a 
degree of inflexibility in the law which might in the future 
prove undesirable. They would, however, be prepared to 
accept the idea of compulsory registration considered, but 
rejected, by the majority. 
The “ Cushion” Restored 

In spite of its bleak reception by the Government in the 
Commons debate on Second Reading of the County Courts 
Bill (ante, pp. 441, 454), the almost unanimous professional 
criticism of the Bill’s proposal to deny High Court costs to 
a successful plaintiff in the High Court, where the damages 
he recovers are less than the proposed county court juris- 
diction of £400, has forced a partial restoration of the 
“cushion ’’ principle. During the Committee stage of the 
Bill on 5th July the ATTORNEY-GENERAL introduced an 
amendment the effect of which is to entitle a High Court 
litigant recovering between £300 and {£400 to High Court 
costs notwithstanding that he could have sued in the county 
court. The discretionary power of the judge to award High 
Court costs even though less than £300 is recovered remains. 
The committee accepted the amendment. 


Compulsory Registration in Kent 

By ist January, 1961, registration of title to land on sale 
will have become compulsory throughout Kent. This further 
big step in extending the compulsory areas is effected by the 
Registration of Title (Kent) Order, 1955 (S.I. 1955 No. 956), 
and the Registration of Title (Canterbury) Order, 1955 
(S.I. 1955 No. 957). The orders come into force in different 
areas on different dates, beginning with 1st March, 1957, for 
the Medway area. The orders will extend to the county 
borough of Canterbury and the eastern districts of Kent on 
Ist January, 1958, and to most of the remainder of the 
administrative county on 1st October, 1958. The west of the 
county and the parts adjoining London will not be included 
until Ist January, 1961. The orders were made at the 
instance of the Kent County Council and the Canterbury 
Borough Council. 

Counsel’s Fees 

Prima facie, when leading counsel is engaged to argue a 
case in which the pecuniary bone of contention is as small as 
two guineas, one would assume that an important point of 
principle was at stake. The question raised by Jsaac v. 
Isaac (The Times, 5th July) does indeed seem one that is 
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capable of cropping up frequently in many contexts. Despite 
the well-known difficulties under which members of the junior 
Bar labour nowadays, it must often happen that counsel attend 
assizes or quarter sessions, or a sitting of a county court, in 
order to appear not in one, but in two or more cases. Are 
they in those circumstances to be permitted to retain the 
advantage of the consequent reduction in overhead expenses, 
or are their fees to be reduced on a sort of mass production 
doctrine of economics so that part of the benefit of their 
industry or popularity enures to the party or fund paying the 
costs ? In general it is still necessary for solicitors to engage 
for the amount of the fee in each case by marking it on the 
brief when delivered. If the same solicitor briefs the same 
counsel in two cases on the same day, therefore, he may 
well, we suppose, advance to counsel’s clerk the notion that 
there should be a slight reduction for quantity, or rather for 
the saving of travelling time and expense. At the taxation 
stage the question which may arise is, theoretically, whether 
the solicitor ought in the particular instance to have driven 
his bargain along those lines. The point on which J/saac 
v. Isaac is reported concerned the*taxation as between solicitor 
and client in accordance with the Legal Aid and Advice Act of 
the petitioner's costs of an undefended matrimonial suit. The 
usual brief fee out of London in such matters is seven guineas, 
but the registrar had reduced the fee to five guineas on the 
ground that counsel had been engaged in two cases on the 
same day. CoLLinGwoop, J., held that, in so determining 
the fee, the registrar had taken into consideration a matter 
which was not relevant to the question before him, and 
restored the full fee. It is a decision which we venture to 
think will on sympathetic grounds be respectfully welcomed 
among solicitors as well as among barristers and their clerks. 
Yet, if the seven guineas fee includes an element for expenses 
that are incurred only once, however many briefs are held, the 
Bar has the unique advantage of being able to recover a 
disbursement twice over. 


Expediting Contracts of Sale 


RECENT correspondence between the Incorporated Society 
of Auctioneers and Landed Property Agents and The Law 
Society is published in the Incorporated Auctioneers’ Journal 
for July, 1955, together with a report of a discussion on 
26th May, 1955, at a members’ conference of the Incorporated 
Society, of the subject of the correspondence, viz., the 
expediting of contracts for the sale of land. A letter of 
3rd March, 1955, from Mr. T. G. Lunn, Secretary of The Law 
Society, to Mr. H. N. Hurst, Secretary of the Incorporated 
Society, referred to General Condition 21 of The Law Society’s 
Conditions of Sale, 1953, which initiated a procedure designed 
to relegate the making of the usual general and local land 
charge searches and the inquiries of local authorities, in 
appropriate cases, to the period between contract and 
completion instead of before contract. The Council of The 
Law Society proposed that a recommendation should be 
made to members of the Incorporated Society that as soon 
as they received instructions to dispose of a property by sale 
they should request the client to instruct his solicitors to 
prepare a draft contract and to take any other necessary steps 
forthwith, as might be appropriate, so that the draft contract 
would be ready immediately a willing purchaser was found. 
The Council added that the Committee on Land Charges 
now sitting under the chairmanship of Mr. Justice ROXBURGH 
may make recommendations which, if enacted by legislation, 
would have the effect of making searches before contract 
unnecessary, and so further reduce the time before a binding 
contract can safely be signed. On 5th May, 1955, the 
Secretary of the Incorporated Society wrote to Mr, Lund 
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welcoming the suggestion, and stated that in his society's 
view the short form of contract which employs General 
Condition 21 fulfilled a real need. He further referred with 
approval to the Agreement for Sale and Purchase issued by 
the Bristol Incorporated Law Society, which expressly provides 
that Condition 21 is to have effect in substitution for 
Condition 20 (3) and does not merely add a footnote making 
such substitution optional. He asked the Council to consider 
issuing a short form on the lines of the Bristol Agreement and 
recommending members to use it. 


Assizes at Sheffield 

He Queen's Commission creating Sheffield an assize town 
was read by the Clerk of Assize of the North Eastern Circuit 
on 22nd June, 1955, in the presence of the Lorp CHIErF 
Justice, Mr. Justice HALLETT, and Mr. Justice Sacus. The 
I ARL OF SCARBOROUGH (Lord Lieutenant of the East Riding) 
recalled that until about ninety years ago, when Leeds was 
created an assize town, the only assize town in Yorkshire 
York. He believed that the last town to be 
created was Birmingham, seventy years ago. Sir GODFREY 
RUSSELL Vick, O.C., welcomed the judges on behalf of the 
Bar and paid tribute to Lord Goddard’s part in creating the 
Sheffield Assizes. 


assize 


Was 


Procedure on Mental Illness 

THe Royal Commission on the Law Kelating to Mental 
IlIness and Mental Deficiency recently asked officers of the 
(ourt of Protection whether they agreed that the procedure 
for finding a person to be of unsound mind by inquisition 
should be abolished, as being alien to the modern appreciation 
of mental illness as an illness. The court replied that the 
Master agreed but ‘‘careful consideration must be given to 
the repercussions consequent upon such abolition, as_ the 
main fabric of the jurisdiction in lunacy is based on inquisition 
procedure and the appointment of committees of the person 
There were only two advantages to an 
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inquisition : where it was desired to prevent a patient from 
requirements of 
the courts of another country, either the status 
of a receiver was not recognised, or otherwise. The reply 
added: ‘‘ It would be necessary to ensure that all rights 
and powers of committees in existing inquisition cases should 
be preserved.’ The Master added that there were only 
forty-three existing inquisition cases left, many of which 
were merely to satisfy countries which do not recognise 


marrying ; and in some cases to meet the 


because 


receiverships. 


Repairs Increases and Taxation 

A LETTER dated 22nd June to the Chancellor of the 
Exchequer from the Income Tax Payers’ Society points out 
that as a result of the Housing Repairs and Rents Act, 1954, 
as the law now stands, the rent increase, which the owners 
are virtually obliged to spend on repairs, is almost halved 
by taxation. ‘‘ Maintenance claim ”’ relief is calculated on 
the basis of the five years prior to the year concerned, whereas 
the increased rents are taxed on the actual amounts received 
in that year. The result is that, in most cases, after obtaining 
the increase, claiming maintenance relief, and spending the 
increase on repairs, the owner’s net income for the first five 
years of the Act will be less than if he did not claim the 
repairs increase at all. The letter enclosed a_ schedule 
showing, iter alia, that in the quite normal case of a basi 
rent of 452, and an average expenditure over the previous 
five years of 414, the owner will, if the increase is entirely 
spent on repairs, have to pay tax in the first five years of 
the Act on 464 more than he will receive. It will not be 
until the sixth year that he will be in the position of paying 
tax on his actual income from the property. It is suggested 
that in all cases to which this Act applies such arrangements 
should be made as would provide relief from taxation on 
the increases in rent or such part of them as are shown to 
have been expended in repairs to the particular property. 


ABSOLUTE AND CONDITIONAL DISCHARGE 


SOLICITORS practising in magistrates’ courts are all too 
familiar with the efforts they must make in mitigation to 
induce the justices to be lenient with a defendant client, and 
their ‘“‘ goal’’ in some cases is the grant of an absolute or 
conditional discharge. Whilst this is admirable in most 
instances, in certain circumstances it must be approached with 
care, for if the magistrates do grant such a discharge in a 
case in which it is not proper to do so the prosecutor may 
appeal and apart from the decision being reversed additional 
expense and trouble may be incurred which could have been 
avoided. The magistrates’ court has a wide discretion in 
making orders of absolute and conditional discharge, but it 
must exercise that discretion judicially because, if it does not, 
on appeal the High Court will intervene. In Taylor v. Savcell 
1950), 66 T.L.R. (Pt. 2) 842; 94 Sov. J. 705, the Divisional Court 
re-emphasised that where a court has refrained from imposing 
sentences or penalties the higher court has power, in a proper 
case, to interfere. It will never readily interfere with the 
exercise of the discretion if it was exercised judicially and the 
facts are such that it can see there was justification for the 
court taking the action it did. This case was concerned with 
disqualification for holding or obtaining a driving licence 
under the Road Traffic Acts and will be again referred to 
later. 

The powers of the magistrates’ court are to be found in the 
Criminal Justice Act, 1948, s. 7, which provides that where a 


court by which a person is convicted of an offence is of opinion, 
having regard to the circumstances including the nature of 
the offence and the character of the offender, that it 1s 
inexpedient to inflict punishment and that a probation order 
is not appropriate, it may make an order for absolute or 
conditional discharge. Similar provisions were contained in 
the Probation of Offenders Act, 1907, which was repealed by 
the 1948 Act. ° 

The exercise of the court’s discretion was considered in 
1942 in the case of Eversfield v. Story 1942) 1 K.B. 437; 
86 Sot. J. 56, when the 1907 Act was in force. In that case, 
a conscientious objector had failed to comply with a notice 
served on him under the National Service (Armed Forces) 
Act, 1941, and pleaded guilty to failing to submit himself for 
medical examination in accordance with the court's order. He 
was, in effect, discharged conditionally. The Divisional Court 
said that the discretion vested in the magistrates is a wide one 
and the High Court will not interfere with the lawful exercise 
of that discretion, but the Act was not to be used as a means 
of evading the law or of encouraging persistent offenders in 
their contumacy. The object and scope of the Act was not 
to give comfort and encouragement to those who defy the 
law. On the contrary, it was there to give comfort and 
encouragement to those who it was thought were going to 
obey the law. The case was sent back with a direction to 
convict. It will be remembered that, under the 1907 Act, a 
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conviction was not recorded in a magistrates’ court when an 
order of discharge was made. 


As is well known, under certain sections of the Road 
Traffic Acts, on conviction for an offence, disqualification 
for holding or obtaining a driving licence must be ordered 
unless there are special reasons to order otherwise. It need 
hardly be repeated that, on the authority of Whittall v. 
Kirby (1947), 62 T.L.R. 696; 90 Sor. J. 571, these reasons 
must be special to the offence and not to the offender. The 
conviction of an offender who is given an absolute or 
conditional discharge is to be disregarded for the purpose of 
imposing any disqualification (Criminal Justice Act, 1948, 
s. 12). It must be conceded that magistrates, for reasons 
maybe of sympathy or kindred cause, in the past have been 
at times reluctant to disqualify and have used the powers 
given to them relating to discharge in an understandable, but 
nevertheless, irregular manner. In Taylor v. Saycell, supra, 
Lord Goddard, C.J., said: ‘‘ Everyone recognises that the 
penalty of disqualification is severe. It often causes great 
hardship and, accordingly, it may be distasteful to a court 
to impose it, but it is a penalty which Parliament has imposed 
and has said is prima facie to be imposed in every case of 
this character and a court is only to refrain from imposing 
it if it can find special reasons for so refraining. It must, 
therefore, be very seldom that a court is justified in granting 
an absolute or conditional discharge.’’ Such instances can 
be found in the cases of Blows v. Chapman (1947), 63 T.L.R. 
575, and Pilbury v. Brazier (1950), 66 T.L.R. 763 ; 94 Sov. J. 
672, arising from offences under the Road Traffic Act, 1930, 
s. 35. In the former case, a farm labourer, who was employed, 
among other things, to drive tractors, was ordered by his 
employer to drive over a highway in a tractor which, unknown 
to him, was not covered for insurance. Quarter sessions had 
accepted as special reasons that the respondent had driven 
the tractor in question for many years without trouble, and 
had been almost exclusively employed in field work, and it 
was not unreasonable for him to obey without question his 
employer's orders. The employee had no reason to suppose 
or suspect that the insurance policy did not cover what he 
was being ordered to do. The decision of quarter sessions 
in quashing the order of disqualification was upheld and the 
Divisional Court intimated that it would have been a proper 
case for dismissal under the Probation of Offenders Act. 
In Pilbury v. Brazier, the insurers had informed the court 
that they would have met any claim arising from the use of 
the vehicle concerned, and referring to this case in Taylor 
v. Saycell, supra, the Lord Chief Justice said that might well 
be a special reason or a reason for conditional discharge. 
Quelch v. Collett (1948), 64 T.L.R. 108; 92 Sot. J. 98, was 
also a case in which it was found that justices were entitled 
to dismiss the information under the Probation of Offenders 
Act, 1907. It is not intended to recite the facts in that 
particular case because it must now be read in the light of 
Dennis v. Tame |1954) 1 W.L.R. 1338”; 98 Sor. J. 750, 
and Surtees v. Benewith |1954) 1 W.L.R. 1335; 98 Sor. J. 
751, as indeed all questions involving disqualification and 
discharge must be so considered. These cases have decided 
that conditional discharge must not be used to avoid disquali- 
fication unless such special circumstances exist as would, 
apart from conditional discharge, justify justices on conviction 
in refraining from disqualification. If there are special 
circumstances, and the court thinks fit not to impose a 
penalty, it can grant a conditional discharge. The provisions 
in the Act of 1948 relating to probation, and those relating 
to absolute or conditional discharge, are not to be used to 
avoid disqualification unless the court can see that there are 
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circumstances which would amount to special reasons. The 
principle is, therefore, that probation and absolute or 
conditional discharge are inappropriate in this type of case 
unless (a) there are ‘‘ special reasons ’’ and (4) in addition to 
those ‘‘ special reasons,’’ in the words of the section, the 
circumstances including the nature of the offence and the 
character of the offender make it inexpedient to inflict 
punishment. The remarks of the Lord Chief Justice in Tavlor 
v. Saycell, supra, when referring to Quelch v. Collett, supra, to 
the effect that, although justices might not find special reasons 
for refraining from disqualification, they nevertheless might 
discharge the offender must now, with respect, be treated 
with some reserve. The advocate is reminded of Jones v. 
English (1951), 2 T.L.R. 973; 95 Sor. J. 712, deciding that 
in such cases he should be prepared to produce evidence on 
oath, for the court should not accept his statements even if 
assented to by the prosecution. 

In Whittall v. Kirby, supra, the hope was expressed that no 
court will regard the offence of dangerous driving as one 
suitable for the application of probation or discharge unless 
in the most exceptional circumstances. 

A decision of a magistrates’ court under a different enact- 
ment was adversely reviewed by the Divisional Court in 
Pickett v. Fesq (1949), 113 J.P. 528. Justices had dismissed 
under the Probation of Offenders Act a charge of having 
attempted to take out of the country currency the export of 
which was prohibited by s. 22 (1) of the Exchange Control 
Act, 1947. In his judgment, Lord Goddard said that the 
High Court had always exercised the power of correcting a 
wrong decision and ordering justices to inflict a penalty if it 
thought the circumstances of the case were such that the 
justices ought not to have dealt with the case in the way 
they had. His lordship continued that it was of the utmost 
importance that the stringent provisions of the Act should 
be observed and that if citizens did not observe them they 
should be brought before the courts, which should deal 
resolutely and properly with them. If circumstances of 
sympathy were to be introduced into a matter of that sort it 
would, in a great number of cases, be possible for the court 
to overlook deliberate offences against the Act. Offences 
under the Act could not be regarded as other than grave and 
serious. The case was sent back to the justices for a penalty 
to be inflicted, which must not be a nominal one. 

In other types of offences, e.g., adulteration, false trade 
descriptions, short weight, food not of the quality demanded, 
etc., it appears that the advocate is at a disadvantage, so 
to speak. In Evans v. Jones (1953), 97 Sov. J. 541, from 
which this deduction is drawn, justices had found that even 
though water had been added to milk, it was still good milk, and 
being of the opinion that the offence was trivial, had dismissed 
the information. The decision was misconceived. Section 16 
of the Summary Jurisdiction Act, 1879, empowered justices 
to dismiss a summons in the case of a trifling offence, but 
that section had been repealed and there was now no such 
thing. It was emphasised that magistrates (and it follows, 
advocates) must be careful not to confuse matters of defenc« 
with matters of mitigation, and justices must convict although 
it was in their discretion to grant an absolute or conditional 
discharge for a trivial offence, but at the present time, 
adulteration of milk was far from being a trivial offence. 

Whilst the Queen’s Bench Division is not slow to reverse a 
decision of a magistrates’ court, equally, it is not slow to 
offer encouragement and guidance, and in Carpenter v. Campbell 
1953) 1 All E.R. 280 it indicated the type of case where an 
absolute or conditional discharge could properly be given. 
This case concerned the use of motor vehicles which had not 
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been licensed under the Road and Rail Traffic Act, 1933, 
and the Vehicles (Excise) Act, 1949. The court expressed 
its strong disapproval that the lorry driver had _ been 
summoned. Per Lord Goddard, C.J.: ‘‘ The duty to take 
out the proper licences is the duty of the employers who own 
the vehicles . To multiply summonses in this way and 
serve them on the driver who was not responsible for the fact 
that the licences had not been taken out is an abuse and it is 
oppressive.’” It is a comforting thought that the dice are 
not all loaded against the defending solicitor and that, in 
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similar cases, he can remind the justices that they will have 
the approbation of the Divisional Court to the grant of 
absolute discharges. Against this, of course, is the more 
sobering thought that an advocate may use all his eloquence 
to obtain a discharge for a defendant charged with the 
indictable offence of larceny (at quarter sessions and assizes, 
one can include housebreaking, bigamy, and even man- 
slaughter) yet, in some lesser, purely summary offences, not 
all the eloquence in the world can prevail against the 
intentions of Parliament as decided by the High Court. 


J.V.R. 


SPORT AS A CHARITABLE OBJECT 


For the second week in succession this article is devoted to 
a subject connected with the law of charitable trusts, but 
the question which I wish to discuss this week, and which 
arises incidentally out of the decision in Re Morgan {1955} 
1 W.L.R. 738, and p. 453, ante, is very different from that 
which formed the topic of last week’s article. It is simply 
this (simply, that is, so far as posing the question goes: the 
answer is not at all easy to find) : Is it possible for a gift or 
trust for the furtherance of sport to be charitable ? 


The position twenty-five years ago was clear (cf.95 Sor. J. 769). 
In the 5th (1929) edition of Tudor on the Law of Charitable 
Trusts, it is stated (p. 42) that, “ although in an Irish case 
‘healthy recreation ’ for the benefit of the inhabitants of a town 
was considered a charitable object (Shillington v. Portadown 
U.D.C. [1911] 1 Ir. R. 247), in English cases sport, except as 
an incident of a general education, has not been so regarded ; 
gifts in aid of yacht racing, and angling, being held not 
charitable.”” References to the decisions supporting the 
various parts of this statement are appended in the footnotes 
thereto. Shortly after this came the decision in Re Hadden 
1932] 1 Ch. 133. This was a case on a gift in a home-made 
will, which Clauson, J., interpreted as a gift for providing 
benefits which supplied healthy recreation to the public 
mainly or chiefly in the open air, and in particular by means 
of the provision of playing fields, parks and gymnasiums, and 
which, he held, constituted a valid charitable trust. In 
reaching this decision, the learned judge was much influenced 
by certain provisions of the Mortmain and Charitable Uses 
Act, 1888. Section 4 (1) of that Act provides that, subject 
to certain savings and exceptions, every assurance of land to 
charitable uses must be made in accordance with the require- 
ments of the Act and that unless it is so made it shall be void. 
Section 6 provides that Pt. II of the Act (of which s. 4 forms 
part) shall not apply to (inter alia) an assurance of land for 
the purposes of a “‘ public park,’’ which is there defined as 
including any park, garden or other land dedicated to the 
recreation of the public. 


This was a decision on a somewhat narrow ground, and 
one more nearly on the point with which this article is 
concerned can be found in Inland Revenue Commissioners v. 
City of Glasgow Police Athletic Association [1953] A.C. 380. 
The association was in origin the result of an amalgamation 
of various clubs connected with the City of Glasgow Police, 
and the question actually decided was whether profits made 
by the association from its annual sports, to which the public 
was admitted on payment, were subject to tax, as was 
claimed by the Commissioners, or were exempt from tax, as 
the association claimed, on the ground that the association 
was a charity. For income tax purposes, the English law of 


charity is part of the Scottish law, and the case was therefore 





argued before the House of Lords as if it was an English 
case. 

The activities of the association included angling, athletics, 
badminton, billiards, bowling, boxing and wrestling, cricket, 
association football, golf, rugby football, shooting, swimming 
and training in life saving, table tennis, dances, bus runs, 
“mystery tours’’ by bus, and whist drives. Membership of 
the association was limited to officers and ex-officers of the 
Glasgow police force. The Special Commissioners found as 
facts that the existence and activities of the association 
played an important part in the maintenance of physical 
fitness, health, morale, and esprit-de-corps within the force, 
that they conduced to the public order by promoting good 
relations between the force and the general public, and that 
they increased the efficiency of the force generally and thereby 
directly benefited the public ; and the association’s claim to 
exemption from tax was allowed. The very variety of the 
reasons given by the Commissioners for their decision was 
probably something of an embarrassment to the association 
when it came to argue its case before the House of Lords, but 
the point on which it concentrated was the public benefit 
inherent (as it was said) in the activities which it carried on. 
The House of Lords held that the association was not entitled 
to tax exemption because it was not a body which had been 
established for charitable purposes only, and it was not such 
a body because a substantial part of the objects of the 
association was to benefit its own members and not the 
public at large. The point on which this case was decided, 
therefore, was that of public benefit, and its interest in the 
present connection lies in the fact that, although the activities 
of the association were, broadly speaking, sporting activities, 
it seems to have been accepted by most of the members of 
the House who took part in the decision that that was not 
necessarily a fatal objection, and that, in certain circum- 
stances, the promotion of such activities could constitute a 
charitable object. Otherwise, it seems to me, there would 
have been a very much shorter answer to the association’s 
case. 


More recently, in Inland Revenue Commissioners v. Baddeley 
[1955] 2 W.L.R. 552, and p. 166, ante, the House had to 
consider the validity as a charitable gift of a conveyance of 
land on trusts which were elaborately and rather diffusely 
expressed, but which may be set down here as being for the 
religious, social and physical improvement of persons resident 
in a certain locality. The decision was that these objects, 
expressed in this compendious way, were not charitable. 
The trust failed, in this respect, for its vagueness and 
generality. But in relation to the part of this trust which 
referred to the physical improvement of the persons in 
question, several members of the House made observations 
3 
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which are relevant to the particular problem now under 
discussion. Thus Lord Simonds said that it did not follow 
that, because a trust in the vague and general terms of the 
trust in the case before the House could not be supported as 
a charitable trust, a gift by devise or conveyance of land for 
a recreation ground must also fail; that, he added, had been 
the particular concern of the Attorney-General, who had 
argued for the validity of the trusts, and in regard to that 
argument Lord Simonds thought it right to say that, in his 
opinion, a gift of land for use as a recreation ground by the 
community at large or by the inhabitants of a particular 
geographical area might well be supported as a valid charity. 
Lord Reid (who dissented from the majority view on the 
particular question before the House) went into this question 
more deeply. He referred in detail to the provisions of the 
Mortmain and Charitable Uses Act, 1888, which I have 
mentioned, and said that in his judgment this Act had clearly 
established that a gift for the purpose of public recreation 
of subjects (which, I apprehend, is Scots for our more familiar 
‘ premises ’’) on which the only possible types of recreation 
are those which can be enjoyed in the open air in a park or 
garden is a gift for charitable purposes. And, he added, if 
that is so, he could not see how it could be denied that a gift 
of money to be used to promote or facilitate the enjoyment of 
public recreation on such land is also a gift for charitable 
purposes; the learned lord agreed, therefore, with the 
decision in Re Hadden (and in two unreported cases 
subsequent thereto in which that decision had been followed). 
Lord Reid's view, therefore, was that the purpose set out in 
the conveyance for the provision of facilities for recreation 
and its promotion and encouragement was a valid charitable 
purpose, provided that the class of beneficiaries was not too 
narrow—and he then went on to consider that question, 
which, of course, is one that arises whenever the charitable 
nature of a gift has to be determined. 

In Re Morgan there was also, as in Re Hadden, a gift 
which was phrased in awkward language, but which amounted 
to a gift for the provision of a public recreation ground in a 


Landlord and Tenant Notebook 





THE SOLICITORS’ 


JOURNAL July 9, 1955 


certain village. Harman, J., who was the judge before whom 
the Baddeley case had come at first instance, referred to the 
passages from the speeches of Lords Simonds and Reid in 
that case which I have mentioned, and considered himself as 
bound to hold that a gift for the provision of a recreation 
ground for the inhabitants of a particular locality is a good 
charitable gift, and he so held. But when the learned judge 
came to apply that principle to the circumstances of the 
particular case, he found that the village in question had no 
need of a recreation ground in the ordinary sense, for it was 
in an agricultural district and already possessed both a 
football and a cricket ground. But the village did need a 
place of recreation under a roof, a parish hall or a gymnasium, 
and Harman, J., directed the application of the gift cy-prés 
by way of a scheme for providing something in the nature of 
a playground, gymnasium and village hall, where recreation 
could be had by the inhabitants. 


I think these cases show that there has been some 
development in the law since the passage in Tudor with which 
I opened this discussion was written. The particular case of 
a gift of land, or of a sum of money to be laid out in the 
purchase of land, to be used as a place of recreation for the 
public apart—this case being specifically covered by the 
statute—there are indications both in the broad way in which 
the House of Lords approached the Glasgow Police case and 
in the analysis to which Lord Reid subjected the appropriate 
provisions of the 1888 Act, that the promotion of a particular 
type of recreation, viz., sport, may be a good charitable object. 
The cases on yacht racing and angling to which the learned 
editors of Tudor referred in support of the passage 1 have 
quoted were very narrow—see the remarks of Clauson, J., 
thereon in Re Hadden. The position is still very obscure, 
but if there is a sufficient element of public benefit about it, 
a gift for the promotion of a particular sport should not, I 
think, now be regarded as necessarily and essentially non- 
charitable on the strength merely of those earlier cases ‘or 
a passage in any text-book based on them. “ABC” 


“THE TENANT BY WHOM IT WAS PAID” 


In 1948, the defendant in Dean v. Wiesengrund {1955} 
2 W.L.R. 1171 (C.A.); ante, p. 369, let a controlled flat for 
a term of seven years from 25th December, 1947, at a rent 
of £300 a year—which exceeded the permitted rent by £125 
a year. In 1949 the tenant assigned the residue of the 
term to an assignee, who died in 1954, having paid rent at the 
agreed rate. The plaintiff, her executor, also paid at the 
agreed rate for a time, and then issued a plaint claiming 
two years’ over-payments: {140 paid by the deceased, 
£112 15s. by himself. The defendant admitted liability for 
the £112 15s., but contended that as regards the £140, the 
deceased’s right to recover did not pass to her executor. 
The right to recover excess payments was specially conferred, 
by the Courts (Emergency Powers) Act, 1917, after Sharp 
Bros. & Knight v. Chant {1917} 1 K.B. 771 (C.A.) had revealed 
that, as far as the then rent control legislation went, such 
claims must fail because they were for money paid under 
a mistake of law. The 1917 provision was replaced by 
s. 14 of the Increase of Rent, etc., Restrictions Act, 1920, 
the important words (for present purposes) being: “. . . the 
sum so paid shall be recoverable from the landlord or 
mortgagee who received the payment or his legal personal 


representative by the tenant or mortgagor by whom it is 
re 

The county court judge, accepting the reasoning of two 
Irish decisions which were in the landlord’s favour, gave 
judgment for the defendant. The Court of Appeal, while 
approaching the question with great respect to the Irish 
judges concerned, was unable to agree with them. The 
arguments on both sides were examined with thoroughness 
by all three members of the court, and if one were to attempt 
a summary of the reasoning it would be on these lines: the 
defence invokes the maxim expressio unius exclusio alterius, 
contending that the express reference to the landlord's 
(or mortgagee’s) legal personal representative excludes any 
implied reference to the tenant’s (or mortgagor’s) representa- 
tive. But the maxim is merely an aid to construction, 
must be applied with care, and its application in this case 
would produce curious and novel results. The reference to 
the landlord’s representative was inadequate or insufficient 
for the purpose ; if the right were not to pass, clear language 
would have been used. 

To discuss some points made in the judgments in greater 
detail: Singleton, L.J., after describing the change made 
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by the statutes mentioned, said that the tenant was given 
a right to recover the excess though he had agreed to pay 
it; that that right was something of value to the tenant ; 
that it was capable of assignment, and would pass to a trustee 
in bankruptcy. The comment that suggests itself is that 
this comes very near to a petitio principii; at all events, 
while the learned lord justice suggested (as did his colleagues) 
that the reference to the landlord’s personal representative 
was inserted ex abundanti cautela to meet the case of a 
landlord who might have died, it seems that little attention 
was given to the fact that the reference to the tenant not 
only omits to add “or his legal personal representative ”’ 
but actually goes on ‘“‘ by whom it was paid.’’ But it was, 
Singleton, L.J., said, when resisting the persuasive effect 
of the Irish decisions, the nature of the tenant’s right that 
mattered, and the learned lord justice could not agree that 
the omission to name his legal personal representative forced 
one to the conclusion that that right perished with him. 


Jenkins, L.J., commenced his judgment with an examina- 
tion of the nature of that right; statute law had made the 
landlord a debtor, the tenant his creditor ; the fact that there 
was a reference to the landlord’s representative and none to 
the tenant’s did not warrant a construction of s. 14 (1) as 
if it ran: “‘the sum so paid shall be recoverable from the 
landlord . . . who received the payment or his legal personal 
representative by the tenant . .. by whom it was paid, 
but not by the personal representative of the tenant.’’ There 
was no justification for any such implied exclusion of the 
tenant’s personal representative. Jenkins, L.J., did deal with 
the point that the “ by whom it was paid ”’ brought about the 
desired exclusion, but considered that these words merely 
served to identify debtor and creditor and not to qualify 
their obligations and rights. But the learned lord justice 
considered a suggestion that the right was strictly personal 
because a tenant might not wish to avail himself of it unsound, 
because it would mean that if a tenant who did want to 
recover the excess issued a writ the claim would be defeated 
by his death before judgment. 


Morris, L.J., likewise examined the nature of the right 
and said that the matter must be looked at “ against the 
background of the general law. If A owes a debt to B it 
does not become extinguished on the death of B. Nor does 
A’s liability to B cease on the death of A,’’ and the judgment 
then cited a passage from Williams on Executors. 


Having formed this view of the nature of the right and the 
inadequacy of the suggested reason for it not possessing the 
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ordinary incidents of such a right, it was not necessary to 
deal at any length with a point based on the Law Reform 
(Miscellaneous Provisions) Act, 1934, s. 1 (1) ; but the court 
was unanimous in considering that even if the tenant could 
not establish his claim by the unaided operation of the 
Increase of Rent, etc., Restrictions Act, 1920, s. 14 (1), he 
would be entitled to succeed by reason of the abolition of 
the actio personalis moritur cum persona rule, his claim not 
being affected by any of the provisos to the subsection of 
the 1934 Act named. 

One may, perhaps, reflect that, having regard to the 
number of anomalies and novelties and legal curiosities which 
rent control legislation has been known to produce, the 
court seems to have been somewhat over-anxious not to 
recognise a new example of such; and one may regret that 
so little was said about the words which qualify the “ tenant "’ 
in s. 14 (1): except in the case of Jenkins, L.J.’s judgment, 
the report reads as if the question depended solely on the 
insertion of the words “ or his legal personal representative "’ 
after the words “landlord or mortgagee’’ plus their non- 
insertion after the words ‘“‘ tenant or mortgagor.’’ Jenkins, 
L.J., considered, as I mentioned, that the “ by whom it was 
paid’ served to identify the creditor; and I suggest that, 
while at first sight this may seem another (rather extreme) 
case of ex abundanti cautela, the Legislature may have had 
good reason for adding the five words. 

For in most cases, especially as things stood in 1917 and 
1920, when most controlled tenancies would be tenancies of 
“weekly properties,’ a tenant who found that he had been 
overpaying rent would not avail himself of his right to sue 
but would have recourse to the simpler alternative remedy 
of deduction, specified in s. 14 (1) itself: “. . . may, without 
prejudice to any other method of recovery, be deducted by 
the tenant .. . from any rent . . . payable by him to the 
landlord . . .’’. It may well be that the earlier “ by whom 
it was paid ’’ was added in order to make it quite clear that 
the right would not pass to a new tenant, as such. Till the 
decision in Tickner v. Clifton [1929] 1 K.B. 207, there was 
some doubt whether a statutory tenancy resulting from the 
death of a statutory tenant was the same or a new tenancy ; 
it was held in that case that the successor was not liable for 
arrears of rent owed by his predecessor (which makes the 
expression “transmission on death’ perhaps a misnomer). 
When qualifying the word “ tenant ’’ by the words “ by whom 
it was paid ”’ in s. 14 (1), then, Parliament possibly wished to 
emphasise that it had only the interest of the actual payer 
at heart. R. B. 


HERE AND THERE 


TWO IDIOMS 


Every so often the English and the French make odious 
comparisons about each other’s criminal justice. The 
Dominici case made a rather bad impression over here until 
it faded inconclusively from the public consciousness. Now 
our handling of the case of Ruth Ellis, impeccable by British 
standards, has had a decidedly bad Press in France. One 
newspaper remarked that one often heard the British system 
praised, and that on certain points of procedure it agreed, 
but that it preferred the human weakness of French judges 
towards those who killed on an insane impulse of rejected 
passion and whose crime, always repented, was sometimes 
only the ultimate expression of unbearable suffering. 
Merciless British justice is shut up against all effort to under- 
stand. And there is one of the fundamental differences 


between the two systems of justice. In England we try a 
fact: Did the accused do that act with which he is charged ? 
In France they try a person : What treatment does this person 
deserve ? It may be that the sort of crimes to which the 
Englishman’s background, way of life and general tempera- 
ment incline him are, on the whole, most satisfactorily 
investigated by the English method. The characters in 
French criminal trials obviously move in a fundamentally 
different world and it is not just a matter of presentation. 
One cannot readily imagine an English equivalent of Dominici. 
Still less of Gabrielle de la Follye de Joux or Niquet (to use 
the convenient Scottish form) acquitted last month at the 
Dijon Assizes of the murder of her husband. This curious 
case has attracted very little attention in the English Press, 
so perhaps her story is worth repeating now. 
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THE SOIL’S CONQUEST 

GABRIELLE de la Follye de Joux came of an ancient line 
stretching back to the Crusaders, though her parents lived in 
unglamorous provincial respectability in the quiet town of 
Beaune, where she received a good, middle-class, convent 
education. Slight, dark, pretty, she seemed cut out to marry 
eventually a business man or official in her home town. 
She always preferred domestic work to literary studies 
(“‘ It’s more useful,’ she would say) but she showed no taste 
at all for the laborious rigors of French peasant life which 
she saw through the eyes of a typical townee. In 1941 she 
was twenty-six and it was then that she went to spend a few 
days’ holiday on the derelict estate of Charodon belonging to 
her family. Miles from the nearest inhabited house, its 
thirty acres had long gone out of cultivation. The rusty 
gates creaked on their hinges. Beyond were two groups of 
buildings, ponderous and solid, one known as the chateau 
and the other as the farm. By some mysterious influence 
the young woman’s whole life was transformed as if by the 
force of the most profound religious conversion, but a 
primitive atavistic conversion. Thenceforward she dedicated 
herself with a passionate intensity to reclaiming the land. 
With a mystical fervour she set out to teach herself farming 
by trial and error. She toiled ceaselessly at the ox plough 
and the spade. She became indistinguishable from a weather- 
beaten peasant woman. In two years of single-handed, 
pioneer work she reclaimed two-thirds of the land. Her 
parents begged her to come home but she answered that her 
life was there and the land was not made to be abandoned. 
She declared that she would marry a peasant who could love 
and understand the land as she did, a good, working comrade. 
Finally she married a farm hand eight years her junior 
named Claude Niquet. By him she had three children. 


THE GREATER LOVE 


THEN developed one of the strangest of triangle dramas. 
Niquet gradually became aware that his wife’s real love was 
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the land. She rose before him, retired to rest after him, 
filled every minute of the day with toil. His implacable 
rival was the plough. He took to drink. She could not shake 
him into working wakefulness in the morning. He told her 
sarcastically that she managed all right on her own ; it was 
the land she loved; all for it, nothing for him. He came to 
hate this land of hers. At last, on 7th November, 1954, he 
went out into the fields with his shot gun. He was found 
mortally wounded. The immediate assumption of suicide 
was jettisoned by the police and next day his wife was 
arrested. In gaol awaiting trial her passion for hard work 
sought every conceivable outlet; she did all the laundry 
for her fellow prisoners, washing, ironing, mending with the 
same dogged unremitting energy that she had worked her 
fields. The warders had never known anything like it. 
She was a model for all the inmates. Her trial, when it came 
on, finally resulted in an acquittal. A few hours after her 
release she was pushing open the creaking iron gate of 
Charodon, just as she had in 1941. Once again on her own 
land she dropped to her knees and then, falling at full length, 
passionately embraced the soil she loved. That mysterious 
mystical bond between human beings and the living earth 
is a thing of which we in England seem to have so far lost the 
sense that we cannot even conceive it. We can understand 
profit or sentimental attachment or family pride in inheritance 
or personal pride in achievement. But that all-sacrificing 
devotion, when it exists, is of the same order as the devotion 
that men have experienced for their country and their gods 
and has the same primitive strength in communion with the 
mysterious forces which move the universe, the causes behind 
the causes which science explores but cannot explain. ‘‘ We 
come from the earth and we return to the earth and when we 
forget that we are lost.’’ It is because that sense has slipped 
so far from our consciousness that a trial like that of Gabrielle 
de la Follye de Joux would be untranslatable into terms of 


English justice. RICHARD Roe. 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of THE SOLICITORS’ JOURNAL) 


« Justices’ Clerks Retiring with Justices ” 


Sir, -I refer you to the paragraph on p. 425 of the current 
volume of THE Soricirors’ JOURNAL under the heading of 
“« Justices’ Clerks Retiring with Justices.” 

May I respectfully agree with the Lord Chief Justice in this 
matter. It is perfectly true that any secret conversation 
between the clerk and the presiding magistrate is liable to be 
suspect. Open justice in open court must be the rule. 

Surely the course to be adopted if there is any doubt on any 
point of law is for the magistrates to invite the advocates to 
address them on that point. They would be so invited in the 
High Court or the Old Bailey, or before a stipendiary magistrate. 
The clerk could take part in open court. 

If the person who appears before the court is not represented 
and a point of law arises which needs clarification then this 
point of law should be dealt with before the party or parties to 
the cause, who could be given a poor box certificate if necessary. 
There would be no objection then to the clerk taking part in such 
clarification in open court. 

There is excellent reason why magistrates should not discuss 
questions of facts with their clerks. If such questions are 


discussed with the clerk he becomes, in effect, an extra magistrate. 
In too many courts he appears (and that is the point) to have the 
deciding voice. 

A good argument can be made out for a solicitor or barrister 
to sit with a lay bench and thus temper the imbecility of many, 
but that is another matter. 

B. BAKER. | 
London, N.16. 


Judicial Delinquency 


Sir,—According to The Listeney of 23rd June, Mr. Bertram 
Henson, in a talk on ‘‘ Law and Order ”’ in the Third Programme, 
said : 

“It is unavoidable, in a complex society like ours, that the 
law as a whole should be more than a single mind can master 
unavoidable that many a Chancery Judge has never seen 
the inside of a police court except from the dock .. .”’ 
CAMBRIAN. 





Sir Howard Roberts, clerk of the London County Council since 
1947, is to retire on 2nd January next. He joined the L.C.C. 
twenty-one years ago as solicitor. 


Mr. Ernest William Johnston Nicholson, town clerk of Abingdon, 
Berkshire, has left for a six weeks’ tour of Nigeria to lecture 
on local government for the British Council. 
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TALKING “SHOP” 


PLAIN TALES FROM THE SHELVES—XIII 


LAUGHTER IN COURT 


NOTHING, one may be sure, is less likely to arouse laughter 
out of court than laughter in court. Brevity may be the 
soul of wit, but ruptured decorum, ever fugitive from cold 
print, is at the invisible core of much of the stuff that passes 
for forensic humour. For example :— 


Lord Mansfield : What do you know of the defendant ? 

Witness : Oh, my lord, I was up to him. 

Judge: Upto him! What do you mean by that ? 

Witness : Mean, my lord ? Why I was down upon him. 

Judge: Up to him, and down upon him, what does the 
fellow mean ? 

Witness : Why, my lord, I stagged him. 

Judge : I do not understand your language. 

Witness : Lord, what a flat you must be ! 


Another common or garden variety of court ‘‘ joke ’’ simply 
consists of a relaxation of tension, e.g. :— 


Counsel (denying collusion with opposing counsel) : My 
lord, I assure you there is no understanding between us. 

Lord Eldon: I once heard a squire in the House of 
Commons say of himself and another squire, ‘“‘we have 
never through life had one idea between us ’’ ; but I tremble 
for the suitors when I am told that two eminent practitioners 
have no understanding between them. 


Amusing? Perhaps; and doubtless both occasions 
gave rise to a ripple of laughter, the first being more 
rapidly suppressed than the second, for it is an immutable 
law of nature that witnesses are less amusing than counsel, 
and counsel infinitely less so than the court. But why these 
exchanges, and many others in similar vein, are for ever being 
preserved for posterity is less easily answered : “ Mr. Pickwick 
envied the facility with which Mr. Peter Magnus’ friends were 
amused.”’ Here is the subject explored in an old number of 
Punch :— 

Scene—any court. Time—any trial. 
Q.C.: What sort of a night was it ? 
Witness : It was dark (laughter). 
Judge : My learned friend [sic] hardly expected the night 
to be light, I should think (laughter). 
Junior :; Perhaps, m’lud, the learned counsel was thinking 
of a night-light (roars of laughter). 


Q.C.: Well, we'll take it, it was a dark night. You went 
out for a stroll ? 

Witness : No, I went out for a walk... [A terrible pun 
here excised.} 

Q.C.: Did you see anything ? 

Witness : I saw the prisoner. 

Q.C.: Well, tell us what he was doing. 

Witness : He was doing nothing (/aughter). 

Judge : How did he do it? (renewed laughter). 

Witness : Very easily, my lord (/aughter). 

Junior : Like a briefless barrister, m’lud (roars of laughter). 

Q.C.: Did he continue to do nothing long ? 

Witness : No, he soon seemed to get tired of it. 

Q.C. : What did he do then ? 

Witness : He went into a public house. 

Q.C.: What for ? 

Witness : What does my learned friend go into a public- 
house for ? 

Q.C.: Will you answer my question ? 

Witness : He went for some rum-shrub. 

Q.C. (proud of his acquaintance with slang, and with a 
knowing look towards the junior bar): It was a very rum 
plant the prisoner was engaged on. (Shrieks of laughter, 
during which the court rose, being too convulsed to trausact any 
further business.) 

But it is time to move on from fiction to fact. The case 
that I have selected for comment in this context is the same 
to which I made a passing reference in the last article of this 
series but one, viz., the trial of Daniel O’Connell, M.P., and 
others for conspiracy in the court of Queen’s Bench in Ireland 
in the Michaelmas term of 1843 and Hilary term of 1844. 
Incidentally, it provides a fair example of the type of judicial 
levity satirised by Mr. Punch’s contributor. The witness is 
Mr. J. U. M’Namara, a shorthand-writer :— 

Q. Are not the words very much like each other in 
shorthand ? 

A. Not in the system I write. 

Q. Not in your system of making mistakes, perhaps. 
Now write both words in shorthand. 

Judge Crampton: Write them so that the jury may 
understand them (laughter). 
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There is no need to rake over the ashes of Repeal, 
better known to our generation as Home Rule, but for a proper 
understanding of what follows something must be said of the 
nature of the charge and the dilemma of the prosecution. In 
substance, the indictment alleged a conspiracy to procure 
changes in the constitution by intimidation of the government. 
But O’Connell had spared no pains to avoid disturbances ; 
his followers had kept on the hither side of the law. There 
were high-flown language and mounting political fervour, but 
the Queen’s peace (as it then was) remained unbroken. The 
question was, with O’Connell’s monster meetings growing 
ever larger, how long it would remain so. It is not perhaps 
surprising that the law officers of the Crown debated long and 
anxiously before instituting a political prosecution. The 
atmosphere was intensely hostile and the price of failure might 
prove to be anarchy in Ireland ; but to make matters worse the 
prosecution would have to be conducted upon the very 
debatable ground of a common-law conspiracy. 

Ultimately it was decided to prosecute. The whole business 
was on a mammoth scale. The indictment filled fifty-eight 
folio pages and charged fifty-eight overt acts and occupied 
the grand jury for five days. Defendants’ counsel took up 
eight days with their speeches and the Solicitor-General two 
days and five hours. At the end of it all the defendants were 
convicted, but by a combination of blunders in indictment, 
verdict and judgment, they escaped on a three to two majority 
in the House of Lords. Curiously, none of the dire predicted 
consequences ensued. Repeal became temporarily a spent 
force so that the prosecution, after all, had justified itself. 

This necessarily brief account of the proceedings may 
serve to explain the bantering tactics of defending counsel 
in cross-examination. Their united policy was ridicule. 
Ridicule the meetings, ridicule the witnesses, ridicule the 
prosecution! The following passage, which is characteristic, 
shows Mr. Fitzgibbon at work upon the cross-examination of 
Mr. John Jackson, an Irish newspaper reporter from County 
Clare :-— 

Q. Will you swear that Mr. O’Connell was at the meeting 
at two o'clock ? 

A. He came in whilst I was there, according to my note. 

Q. Do you mean according to your note verbatim, or do 
you swear from your memory ? 

A. I either saw him enter while I was there, or he was 
there before me. 

Q. Is that your answer, Mr. Reporter from Clare, with 
your face hardened by the Atlantic breeze ? 

A. Iam not ashamed of the place I came from : the breeze 
has not hardened my face. 

Q. Well, sir, with your face hardened by the Atlantic 
breeze— 

Mr. Brewster : It is not material, but he did not say so. 

Mr. Fitzgibbon : He has sworn it. 

Mr. Brewster : What he said was, it had not. 

Mr. Fitzgibbon : Will you swear that the Atlantic breeze 
or something else had not hardened your face ? . . . etc. 


Mr. Whiteside also cross-examined the witness :— 

Q. You have a taste for eloquence ? 

A. Not the slightest (laughter). 

Q. Don’t you deal in “ thunderbolts’’ and “ tarnation 
fine things ’’ ? 

A. It is my own thunder (/aughter). 

Q. Oh! yes, you contribute to the magazines, that is 
obvious ? 

A. Not to the powder magazines (great laughter). 

Q. These things suit the London market ? 
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A. They go down well with the Londoners; they are very 
gullible (laughter). 


Mr. Whiteside, having failed to score off Mr. Jackson from 
Clare, tried his hand with no more success on Constable Jolly. 
His cross-examination of this witness was, by the standards 
of the early Victorian era, first class and really deserved 
a better fate. It is a pity that I cannot spare space to set it 
out verbatim ; but most of Jolly must go into oratio obliqua. 
Cross-examined, the witness stated that he was a constabulary 
man ; he had fought no battles ; he confirmed having stated 
that the procession marched in military order with bands 
playing and colours flying ; these words were his own—“ his 
own spontaneous effusion’’; he was not frightened by this 
military array ; he did not know whether the bands played 
“Paddy from Cork’’ or ‘“‘ God Save the Queen’’; he was 
sure the horses’ tails were not tied together—there were 
men on them with women behind the men; he did not 
conceive that to be an offence against the Arms’ Act (great 
laughter) ; he did not know whether the bands were temperance 
or timperance, and professed ignorance of the latter expression. 
But perhaps at this point he may be dflowed to speak for 
himself :— 

Q. Mr. O’Connell said that the sergeants in France got 
promotion—you cocked your ears at that ? Now, do you 
not expect to be promoted to the office of head-constable 
when the trial is over? I hope you may, for I have a 
great respect for the constabulary, and like them in any 
character except witnesses. 

A. That is for the inspector-general (laughter). 

Q. Well, the inspector-general is a reasonable man, and 
don’t you think that a useful active man like you should 
be promoted ? 

A. It is reasonable (laughter). 

Q. So Mr. O’Connell said when we got it [repeal] the 
labourers will be farmers, the farmers gentlemen, and the 
gentlemen all lords ? 

A. There will be no commoners then (laughter). 

Q. You will be a lord yourself (laughter). Lord 
Ballincollig ? (Great laughter in which the whole court, save 
the Attorney-General, joined.) 

Q. Tell me now, which is all this, treason, conspiracy, 
sedition or flat burglary ? 

A. I never joke ‘when I am on my oath. 

Q. You have idle times in the north, I think ? 

A. It is very singular, the less I have to do, the better I 
like it (laughter). 

Q. Now did you not say that you never joked when on 
your oath ? 

A. That is really no joke, sir (loud laughter). 


After so many soft answers turning away wrath, there 
was nothing for it but to bring the cross-examination to an 
abrupt end, which Mr. Whiteside proceeded to do, putting 
the best face upon it that he could. Addressing the witness 
“in a tone of the most dramatic gravity and amid the roars of 
the whole court’’ (this is as the contemporary reporter described 
it—they were easily amused), he “sincerely trusted that the 
witness would speedily obtain that promotion which he so 
richly deserved, and had the honour to wish him a very good 
morning.”’ 

Constable Maguire, duller-witted than Constable Jolly and 
sadly out of his element, was taken by Mr. Hatchell for what 
my American friends would call a “ sleigh-ride’’ across the 
treacherous snows of military science. Much agreeable 
buffoonery resulted. Thus when the witness declared that 
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parties had come to a certain meeting “in military array,”’ 
Mr. Hatchell replied : ‘‘ Oh, dear me, in military array. Now 
had they their sticks on their shoulders this way ?’’ and (per 
contemporary reporter again) ‘‘ the learned gentleman here 
shouldered a large pen amid great laughter.”’ 

Further cross-examined, Maguire stated that he knew 
something about marching; he had been drilled; he knew 
the first movement (‘‘ when a person is desired to march, he 
is to put his left leg foremost ’’—shouts of laughter) ; and 
is to let his right leg follow it (“ yes, that’s it’’); of these 
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people coming in military array, he did not know which of 
their legs was foremost ; he could ‘‘ not exactly ’”’ tell the 
difference between the right and left legs ; he could not tell 
which of his legs was foremost at that moment ; he had read 
a little of Dundas on Manceuvring (this in reply to a question 
opening, ‘‘ Captain Maguire, ‘ general’ I think we ought to call 
you ’’); and by rank and file he meant “‘ two deep.’’ This, 
said Mr. Hatchell, was “‘ too deep ’”’ for him (counsel), which 
by any standard seems to be in the lowest rum-shrub class of 


joke. ““ Escrow.” 


NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 
will be found in the Weekly Law Reports. Where possible the appropriate page reference is given at the end of the note. 


HOUSE OF LORDS 


PATENT: LICENCE: REASONABLE NOTICE TO 
DETERMINE 


Tool Metal Manufacturing Co., Ltd. v. Tungsten Electric 
Co., Ltd. 


Viscount Simonds, Lord Oaksey, Lord Tucker and Lord Cohen. 
16th June, 1955 


Appeal from the Court of Appeal [1954] 1 W.L.R. 862; 
98 So. J. 389. 


In 1938 the appellants granted the respondents a licence to 
manufacture certain materials in accordance with their letters 
patent. Clause 3 provided for a net royalty of 10 per cent. on 
contract material, as defined by the agreement, sold. Clause 5 
provided that if in any month the aggregate quantity of contract 
material sold or used by the respondents (other than material 
supplied to them by the appellants) should exceed a stated 
quantity, the respondents should pay compensation equal to 
30 per cent. of the sum representing the excess net value. In 
discussions in 1942 it was agreed to suspend the compensation 
pending a new agreement but this was never entered into. In 
1945 there was litigation between the parties in which the 
appellants (then defendants) were successful on the main claim 
but their counter-claim for compensation delivered on 28th March, 
1946, failed on the ground that when the’ counter-claim was 
delivered the waiver was still continuing. In September, 1950, 
they started the present action to recover a sum alleged to be 
due in respect of the compensation from 1st January, 1947. 
Pearson, J., held that the delivery of the counter-claim was a 
sufficient notice to determine the suspensory agreement of 
1942. The Court of Appeal reversed this decision. The appellants 
appealed to the House of Lords. 

Viscount Simonps, delivering a dissenting opinion, said that 
the decision of the Court of Appeal was based on the principle 
stated in Hughes v. Metropolitan Railway Co. (1877), 2 App. Cas. 
439, and interpreted by Bowen, L.J., in Birmingham & District 
Land Co. v. London & North Western Railway Co. (1888), 
40 Ch. D. 268, 286: “. . . if persons who have contractual 
rights against others induce by their conduct those against whom 
they have such rights to believe that such rights will either not 
be enforced or will be kept in suspense or abeyance for some 
particular time, those persons will not be allowed by a court 
of equity to enforce the rights until such time has elapsed without 
at all events placing the same parties in the same position as they 
were before.’”’ The gist of the equity lay in the fact that one 
party had led the other to alter his position. Mere acts of 
indulgence did not create rights. At this point the issue was 
narrow: Was it sufficient for the appellants by a re-assertion 
of their legal rights to proclaim that the period of indulgence 
was over? In all the circumstances, the respondents could not 
after they had received the counter-claim regard themselves as 
entitled to further indulgence. It was, however, urged on behalf 
of the respondents that, even if the counter-claim could otherwise 
be regarded as a sufficient notice that the equitable arrangement 
was at an end, yet it was defective in that it did not name a 
certain future date at which it was to take effect. But there 
was no universal rule that an equitable arrangement must 
always be determined in one way. In January, 1947, the 
respondents must have been aware for nine months that the 
appellants proposed to stand on their legal rights. It was not a 


requirement of equity that in such circumstances they should 
have been expressly notified in March, 1946, that they could 
have nine months and no more to take such steps as the altered 
circumstances required. Canadian Pacific Railway Co. v. 
R. {1931} A.C. 414 decided that a ‘dated notice” was 
required in that case to terminate an existing licence and that 
the Crown, the licensor, had the duty and risk of fixing a reason- 
able period of notice. The circumstances of that case were 
unusual and no doubt justified the rule being so applied. But in 
the present case the circumstances were also unusual and even if 
one applied in the amplest way to the termination of the 
equitable arrangement between the parties the rule applicable 
to the revocation of a licence there was nothing in Canadian 
Pacific Railway Co. v. R., supra, which precluded one 
from reaching the conclusion that the appellants gave sufficient 
notice that the suspensory period was at an end and allowed 
enough time to elapse before seeking to enforce their rights. 
The judgment of the Court of Appeal could not be upheld on 
this ground. The plea that the provisions of the deed were 
unenforceable because they imposed a penalty could not be main- 
tained, as they did not impose a penalty. The plea that its 
provisions were unenforceable because they constituted an 
unreasonable restraint of trade must also fail. It was contended 
that they were unreasonable in the public interest. The onus 
of proof lay on the respondents and they did not discharge it. 
It had not been established that cl. 5 of the deed of 2nd April, 
1938, was void under the general law as in restraint of trade ; it 
was necessary to consider whether it was avoided by s. 38 of the 
Patents and Designs Act, 1907. By subs. (1) ‘‘ It shall not be 
lawful in any contract .. . in relation to the . . . licence to use 
. any article . . . protected by a patent to insert a condition 
the effect of which will be (a) to prohibit or restrict the... 
licensee from using any article or class of articles, whether 
patented or not, . . . supplied . . . by any person other than 
the . . . licensor or his‘ynominees ; or (b) to require the. . . licensee 
to acquire from the . . . licensor or his nominees, any article or 
class of articles not protected by the patent.’’ The controversy 
centred round the words ‘‘ the effect of which will be” and 
“prohibit or restrict.” The former phrase had a wider scope 
than the words “ which will.’ It emphasised that the result 
might be directly or indirectly achieved. In considering whether 
s. 38 operated to avoid a condition the court had to determine 
whether its essential quality was prohibitive or restrictive of a 
certain course of conduct. What was the meaning of “ prohibit ” 
and “‘restrict’’? It was urged by the appellants that they 
covered only a direct contractual provision, but his lordship 
could not accept that argument. One meaning of “ prohibit ”’ 
was “ forbid,’’ another was “ prevent.’’ But even if prohibition 
did not cover prevention as well by economic circumstances as 
direct contractual provision, there was no reason why “ restrict ”’ 
should be so limited. The question was whether on 2nd April, 
1938, cl. 5 was a condition which would have the effect of 
prohibiting or restricting the respondents from using contract 
material supplied by suppliers other than the appellants. It 
could not fail to do so. It was a restrictive condition within 
s. 38 (1). On that ground only the appeal should be dismissed. 
Lorp Oaksey said that Lorp Rep, who had not yet taken 
the oath in the House because of his absence from the country, 
had prepared an opinion which his lordship proposed to read 
as his own. The respondents contended (1) that no notice had 
been given which entitled the appellants to demand compensa- 
tion ; (2) that cl. 5 was in restraint of trade and therefore illegal ; 
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(3) that it provided for the imposition of a penalty irrecoverable at 
law; (4) that it was void as offending against s. 38 (1) (a) of 
the Act of 1907. The first and third defences failed. As to the 
second, it was contended that since cl. 5 required payment of 
compensation in respect of iron grade materials after the patents 
relating to the material had expired, it was in restraint of trade. 
But this restraint was not against the public interest. The 
appellants, instead of trying to drive the respondents out of 
business, as they could probably have done without offending 
against the law, offered them an agreement which, although 
it might limit their activities, allowed them a substantial share 
of the trade. To hold that this was against the public interest 
would encourage traders in an advantageous position to act 
more ruthlessly than they might be inclined. The respondents’ 
last defence was that cl. 5 offended against s. 38 (1) (a) of the 
Act of 1907 and was therefore null and void. Before it was 
enacted the owner of a patented process might attach to a 
licence a condition that the licensee must buy the raw material 
used from him alone. Such a condition was prohibited by the 
section. So too the seller of a machine protected by a patent 
might require the buyer to purchase raw material from him 
only; this also was made illegal. Obviously a_ condition 
restricting the right of a licensee to choose from whom he would 
buy articles not protected by the patent need not be drafted 
in such direct terms. The section was not limited to conditions 
which in terms prohibited or restricted or required; it made 
unlawful any condition the effect of which would be to prohibit 
or restrict the licensee from buying from others or to require 
him to buy from the licensor, though if the licensee desired to 
buy for resale and not for use, a condition might have the effect 
of restricting his right to buy in the open market and yet be 
unobjectionable, provided that its effect was not to require him 
to buy from the licensor. The purpose and effect of s. 38 was 
to prevent the licensor from limiting the right of the licensee to 
trade with others, so as in effect to compel the licensee to trade 
with him. Clause 5 provided an inducement the effect of which, 
it was said, would be to restrict the respondents from buying 
materials from persons other than the appellants or from using 
material bought from other persons. That alone was said to 
bring cl. 5 within the scope of s. 38 and to make it null and void. 
Several contingencies were involved before this inducement 
could operate: The respondents must want to buy iron grade 
material instead of making it; they must want to buy for use 
and not immediate resale; some independent manufacturers 
must have started making the material; the material must be 
of suitable quality and available at a competitive price. If 
that manufacturer’s price were less than 30 per cent. below the 
appellants’, the respondents would probably be induced to buy 
from the appellants, whereas without cl. 5 they would probably 
have bought from the independent manufacturer. It was the 
possibility of this which, the respondents argued, made it 
necessary to hold that the effect of cl. 5 ‘‘ will be”’ to restrict 
them from using iron grade material supplied by any person 
other than the appellants. There were four key words in the 
subsection: “. . . the effect of which will be (a) to prohibit or 
vestvict . . . or (b) to vequive .. .”’ The meaning of ‘ prohibit ”’ 
was that the effect of the condition will be such as to oblige the 
licensee in certain circumstances not to use the other person’s 
goods. As to“ restrict,’’ a person was not restricted by a condition 
the effect of which was to influence his choice. The meaning 
here was restriction of the licensee’s right to use the article. 
“ Require ’’ and “ prohibit ’’ referred to legal obligations to buy 
or not to use and “ restrict ’’ was not used in quite a different 
sense which had nothing to do with legal obligation but related 
to financial disadvantage. The licensor might be influenced by 
the financial advantage in the present case or he might disregard 
it ; it was impossible to say in advance what the effect would be. 
The section was enacted to deal with a definite and limited 
abuse and if Parliament failed to deal with the whole matter 
sufficiently comprehensively the remedy was an amending Act. 
The appeal should be allowed. 

Lorp Tucker and Lorpb CoHEN delivered opinions in favour of 
allowing the appeal. 

APPEARANCES: Beney, Q.C., and T. G. Roche (Bristows, Cooke 
and Carpmael); Beyfus, Q.C., Johnston, Q.C., and Warshaw 
(Hancock & Willis). 


(Reported by F. H. Cowrrr, Esq., Barrister-at-Law} {1 W.L.R. 761 
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SHIPPING: EXPENSES OF RAISING BARGE: 
STATUTORY LIMITATION OF LIABILITY 
Stonedale No. 1 (Owners) v. Manchester Ship Canal Co. 


Viscount Simonds, Lord Morton of Henryton, Lord Tucker, 
Lord Keith of Avonholm and Lord Somervell of Harrow. 
23rd June, 1955 
Appeal from the Court of Appeal [1954) P. 338 ; 
By s. 9 of the Manchester Ship Canal Act, 1897: “‘ The owners 
of any vessel . . . which without actual fault or privity of the 
owners shall cause any injury or damage to the portion of the 
canal’”’ (as therein defined) ‘‘ or to the banks, locks or works 
comprised in such portion shall not be liable in respect of such 
injury or damage ’”’ beyond a certain amount. By s. 1 of the 
Merchant Shipping (Liability of Shipowners and Others) Act, 
1900: ‘‘ The limitation of the liability of the owners of any 
ship set by s. 503 of the Merchant Shipping Act, 1894, in respect 
of loss of or damage to vessels, goods, merchandise, or other 
things, shall extend and apply to all cases where (without their 
actual fault or privity) any loss or damage is caused to property 
or rights of any kind, whether on land or on water, or whether 
fixed or movable, by reason of their improper navigation or 
management of the ship.”” By s. 3 this limitation of liability 
applied whether the liability arose at common law or under 
any statute, notwithstanding anything contained in such statute. 
By s. 32 of the Manchester Ship Canal, 1936: ‘‘ (1) Whenever 
any vessel is sunk, stranded or abandoned in part of (a) any 
. canal. . . forming part of . . . the undertaking . . . the 
company may. . . cause the vessel to be raised or removed. . . 
(2) The company may recover from the owner of any such 
vessel all expenses incurred . . . in connexion with that vessel 
P ”” The owners of the barge Stonedale No. 1, which sank in 
the Manchester Ship Canal, claimed to be entitled to limit their 
liability in respect of the expenses incurred by the Manchester 
Ship Canal Co. in raising and removing it. The sinking was 
caused by the improper navigation of the barge, but occurred 
without the owners’ actual fault or privity. The Court of 
Appeal, affirming a decision of Willmer, J., found against the 
owners, who appealed to the House of Lords. 


98 Sot. J. 351. 


VISCOUNT SIMONDS said that the owners founded their claim 
on ss. 1 and 3 of the Act of 1900 and s. 9 of the Act of 1897. 
Their claim was rejected and the House would be unanimous 
in taking the same view. The Act of 1900 provided a large 
extension of the relief given to shipowners by the Act of 1894, 
but it did not enable them to limit their liability except where 
it lay in damages. Under s. 32 of the Act of 1936 the company 
in claiming for the expenses of raising a sunken vessel were not 
making a claim in damages. The company had a statutory 
right to recover those expenses as a debt. The owners relied 
alternatively on s. 9 of the Act of 1897, but the whole context 
pointed to physical damage to physical things. This was widely 
different from a loss suffered by undertakers in respect of their 
undertaking in consequence of such damage. The words “ injury 
or damage to a portion of a canal’”’ were not apt to cover the 
loss incurred by undertakers in respect of their undertaking. 
The appeal should be dismissed with costs. 

The other noble and learned lords agreed in dismissing the 
appeal. 

APPEARANCES : Carpmael, 0.C., and Peter Bucknill (Thomas 
Cooper & Co., for Batesons & Co., Liverpool) ; Naisby, Q.C., and 
H. Browning (Hill, Dickinson & Co.). 


(Reported by F. H. Cowper, Esq., Barrister-at-Law] (3 W.L.R. 203 


COURT OF APPEAL 


APPLICATION FOR CERTIFICATES FOR CHARGES AND 
FEES ABOVE COUNTY COURT SCALE 3 MADE ONE YEAR 
AFTER HEARING 
Sandown Park, Ltd. v. Castle (Valuation Officer) and Another 
Birkett and Romer, L.JJ. 12th May, 1955 

Application to alter order as to costs. 

Order 47, r. 21, of the County Court Rules, 1936, provides 
that applications for certificates that charges and fees in the 
proceedings should not be limited to county court scale 3 may 
be made at the hearing or within seven days of the making of 
the order as to costs: ‘‘ provided that where an application 
which could have been made at the hearing is made subsequently, 
the judge may refuse the application on the ground that it ought 
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to have been made at the hearing.’”’ On 19th May, 1954, 
appellants from decisions of the Lands Tribunal succeeded in 
the Court of Appeal and were awarded their costs before the 
Lands Tribunal on scale 3. No applications were made under 
Ord. 47, r. 21, for certificates for increased charges and fees until 
12th May, 1955. 

BirkETT, L.J., said that it was plain that the application had 
been made subsequently to the making of the order as to costs ; 
and the discretion was in the court to deal with that matter. 
While his lordship had considerable sympathy with the substance 
of the application, he did not think it was one to which the 
court ought to accede. The order had been made by the Court 
of Appeal, and nobody at the time raised any suggestion that 
the case was one in which costs before the Lands Tribunal ought 
not to be confined to scale 3. The proviso to r. 21 (4) was that 
where an application which could have been made at the hearing 
was made subsequently, the judge might refuse the application 
on the ground that it ought to have been made at the hearing. 
The application coming at this time was too late, and should be 
dismissed. 

Romer, L.J., agreed. An application made a year after 
judgment in the court had been delivered should not be acceded 
to, having regard to the obvious conception in the mind of the 
draftsman of the rule, that the application should be made at 
or within a very few days of the hearing of the trial. Application 
dismissed. 

APPEARANCES: G. D. Squibb (Taylor & Taylor); Harold 
Brown, Q.C., and N. Curtis-Raleigh (Lees & Co., for Frederick 
Edwards, Esher) ; Patrick Browne (Solicitor, Inland Revenue). 

(Reported by Miss M. M. Hit, Barrister-at-Law] {1 W.L.R. 747 


COMPULSORY PURCHASE OF REGISTERED LAND: 
REIMBURSEMENT OF SELLERS’ COSTS 


In re West Ferry Road, Poplar 
In re Padwick’s Estate 
Evershed, M.R., Jenkins and Parker, L.JJ. 7th June, 1955 
Appeal from Harman, J. ([1955] 1 W.L.R. 439; ante, p. 277). 


On the compulsory purchase by the London County Council 
of premises at Poplar, which were registered with an absolute 
title at H.M. Land Kegistry, the parties failed to agree the 
amount of the costs and expenses incurred by the sellers which, 
in accordance with s. 82 of the Lands Clauses Consolidation 
Act, 1845, the purchasing authority was required to pay to the 
sellers. The amount claimed by the sellers was {159 15s. as 
charged in the bill presented to them by their solicitors. This 
bill was a non-itemised bill, drawn on the footing that the solicitors 
were entitled as against their clients to payment in accordance 
with the scale fee in the schedule to the Solicitors’ Remuneration 
(Registered Land) Orders, 1925 to 1953. The bill was taxed 
under s. 83 of the Lands Clauses Consolidation Act, 1845, and 
the taxing master allowed the whole amount. The London 
County Council objected to the basis of taxation, contending 
that the taxing master should have applied Sched. II to the 
Solicitors’ Remuneration Orders, 1883 to 1953, in determining 
the fair and reasonable costs. The taxing master overruled the 
objections and on review by the judge, Harman, J., upheld his 
decision. The London County Council appealed. 

EVERSHED, M.R., referred to the submission supported by 
In ve Hampstead Junction Rly. Co.; ex parte Buck (1863), 
1 Hem & M. 519, that the remuneration under para. 1 (h) of 
the Solicitors’ Remuneration (Registered Land) Orders, 1925 to 
1953, went beyond what could be allowed under s. 82 of the 
Lands Clauses Consolidation Act, 1845, but he said that it 
was not necessary to decide the exact limits imposed by the 
terms of s. 82. As the premises were registered with an absolute 
title, the remuneration of the solicitors was, by para. 1 (d) (i) 
of the Solicitors’ Remuneration (Registered Land) Orders, 1925 
to 1953, to be that prescribed in the schedule to that order 
(that is, a non-itemised scale fee based on the selling price of the 
property). The sellers were liable to pay that scale fee to their 
solicitors on the completed transfer and, therefore, that was the 
cost and expense incurred by them for the purpose of s. 82 of 
the Act of 1845, irrespective of whether the work covered by the 
scale fee was or was not within the express terms of s. 82. If the 
registered land order had no application it was not clear under 
what order the solicitors’ power to charge was regulated. 
Schedule II to the Orders of 1883 to 1953 could not apply and 
it was difficult to see how the taxing master could be asked to 
tax upon some general discretion in such a case as the present. 
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Jenkins and Parker, L.JJ., agreed. Appeal dismissed. 
APPEARANCES: Maurice Lyell, Q.C., and H. E. Francis 
(J. G. Barr); John Brunyate (Coward, Chance & Co.). 
(Reported by Miss E. DaNcerriep, Barrister-at-Law) [1 W.L.R. 751 


CHANCERY DIVISION 
NATURALISATION: FATHER NATURALISED IN 


BURMA: STATUS OF SON UNDER BURMA 
INDEPENDENCE ACT, 1947 
Bulmer v. A.-G. 
Vaisey, J. 21st June, 1955 
Action. 


The Burma Independence Act, 1947, provides by s. 1 and 
Sched. I that ‘‘ persons who were born in Burma, or whose 
father or paternal grandfather was born in Burma, not being 
persons excepted by para. 2 of this Schedule from the operation 
of this sub-paragraph’’ should cease to be British subjects. 
Paragraph 2 (2) provides that ‘‘ A person shall also be deemed to 
be excepted from the operation of the said sub-para. (a) if he 
or his father or his paternal grandfather became a British subject 
by naturalisation...’’ The plaintiff's father, who was a 
German by origin and who had for a long time been resident in 
Burma, was, in 1878, granted a local certificate of naturalisation 
in Rangoon, applicable to the territories of the East India 
Company, and issued under the provisions of an Indian Act. 
In 1951 the plaintiff applied at the office of the British Consulate 
in Hamburg for the renewal of his passport, which was refused 
on the ground that, under the provisions of the Burma Indepen- 
dence Act, 1947, he was not a British subject, as his father was 
not ‘‘a British subject by naturalisation ’’ within the meaning 
of those words in para. 2 (2) of Sched. I to the Act. The plaintiff 
brought an action against the Attorney-General claiming a 
declaration that on the true construction of the Act of 1947 
he did not, by reason of its provisions, cease to be a British 
subject. 

VaIsEY, J., said that the Indian Act under which the plaintiff's 
father was naturalised provided that a person conforming to its 
procedure should within the scheduled territories be deemed 
a natural-born subject of the Crown as if he had been born 
therein ; that involved actual naturalisation and not the mere 
conferring of rights and privileges incident thereto. The 
question was whether the father became a British subject by 
naturalisation within the meaning of the Schedule to the Act of 
1947, the suggestion being that it referred to ‘ Imperial ”’ 
naturalisation unlimited as to locality, and not to the mere 
local naturalisation obtained by the father. This contention 
was said to be supported by Markwald v. A.-G. [1920] 1 Ch. 348 ; 
but all that that case decided was that an alien naturalised in 
Australia did not become a British subject in the United Kingdom. 
No doubt the father’s naturalisation was effective only within 
East Indian territories, but it could not be said that the language 
of the Schedule was limited to the ‘“ Imperial’’ or unlimited 
naturalisation. In an Act concerning Burma naturalisation in 
and guoad Burma was just the sort of naturalisation which the 
legislature would be likely to contemplate. The words of the 
Act were perfectly general, and would be satisfied by the father’s 
naturalisation acquired anywhere. The plaintiff's claim 
succeeded. Judgment for the plaintiff. 

APPEARANCES: F. W. Beney, Q.C., and I. Goldsmith (Cardew- 
Smith & Ross); E. Milner Holland, Q.C., and Denys Buckley 
(Treasury Solicitor). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [3 W.L.R. 197 


QUEEN’S BENCH DIVISION 


CONTRACTS CONTAINING NO PROVISION FOR DETER- 
MINATION : WHETHER PERMISSION TO MANUFACTURE 
AND SOLE AGENCY AGREEMENT DETERMINABLE ON 
REASONABLE NOTICE 
Martin-Baker Aircraft Co., Ltd. v. Canadian Flight Equipment, 
Ltd.; Martin-Baker Aircraft Co., Ltd. v. Murison 
McNair, J. 10th June, 1955 

Actions. 

By an agreement dated 26th August, 1951, the plaintiffs, 
manufacturers of aircraft ejection seats and allied products, 
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agreed ‘“‘to permit’’ the defendants, a Canadian company, 
“to manufacture, sell and exploit ’’ all their products on the 
American Continent, and not to make any similar agreements 
with any other party on the American Continent. The agreement 
contained provisions under which the plaintiffs were to supply 
the Canadian company with the “ know-how ” of the manufac- 
ture of their products, for the exchange of information by either 
side with regard to improvements, for the training of technicians 
and for the inspection by the plaintiffs of the manufacturing 
processes of the Canadian company. Vrovision was also made 
for the payment, every six months, of royalties, and for the 
plaintifis to inspect the books, vouchers and records of the 
Canadian company. ‘The agreement contained no provision for 
determination. 

On 9th March, 1954, the plaintiffs entered into an agreement 
with the defendant, MW, who was also a director of the Canadian 
company, whereby they appointed M “ as their sole selling agent 
for all their products on the North American Continent,”’ 
and M agreed to use his best endeavours to promote and extend 
the sale of the products on the maximum possible scale throughout 
the territory, and, infey alia, not to sell or be interested in any 
way in the territory in products which might be competitive 
with the plaintiffs and to act as general consultant to the 
plaintiffs concerning the marketing of the products in the 
territory, while the plaintiffs agreed not to appoint any other 
person their agents or distributors in the territory. Payment 
was to be made by commission on orders received, it being 
understood that *‘ this {commission} will be paid into the business 
to expand it.” Provision was made whereby, without prejudice 
to any other remedy which either party might have against the 
other for breach or non-observance of the agreement, “ either 
party shall be entitled summarily to determine this agreement ”’ 
(a) if the other party failed to remedy a breach within fourteen 
days of notice requiring it to do so, and (b) if the other party 
went or was put into liquidation or made any arrangement with 
its creditors generally. The plaintiffs desired to determine both 
agreements and the Canadian company and the defendant M 
contended that they were terminable only by mutual consent. 

McNair, J., having considered the decisions in Llanelly 
Railway and Dock Co. v. London and North Western Railway Co. 
(1873), L.R. 8 Ch. 942; (1875), L.R. 7 H.L. 550, and Winter 
Garden Theatve (London), Ltd. v. Millennium Productions, Ltd. 
1948| A.C. 173, said that the question should not be* approached 
with any presumption in favour of permanence. ‘The agreement 
of 1951 was a commercial agreement in the mercantile field which 
the law merchant would not normally look at as being intended 
to create permanent relationships. ‘The common law in applying 
the law merchant to commercial transactions proceeded more 
on the basis of reasonableness in filling up the gaps in a contract 
so far as that did not conflict with the express terms rather than 
on the basis of rigidity, although, in so far as the matter was 
one of implying terms, only terms which were reasonable 
to give business efficacy to the contract could be implied. But 
the question whether a contract such as the present was 
permanent or revocable did not depend upon an implied term, 
but upon the true construction of the language used and, there 
being nothing in it inconsistent with that view, he would hold 
that it was terminable on notice. He also accepted the view, 
urged by the plaintiffs, that even if the general rule to be applied 
was that there is presumption of permanence, there was a wide 
class of case, especially those involving mutual trust and con- 
fidence, which formed exceptions to the rule. The question of 
length of notice had to be determined having regard to the facts 
as existing at the time when the notice was given and not at the 
time the contract was made and, on the evidence, the contract 
was determinable on twelve months’ notice given at any time. 
If the agency agreement of 9th March, 1954, were a pure agency 
agreement there would be much to be said for the view that it 
was terminable summarily, but looking at it as a whole and 
since the person described as sole selling agent had to expend 
a great deal of time and money and was subject to restriction 
as to the sale of other persons’ products, it fell more within the 
analogy of the master and servant cases where the agreement 
was not terminable summarily, but by reasonable notice. On that 
view, the provisions as to summary determination were merely a 
restriction upon the right of summary determination which always 
existed in certain events, and bearing in mind that the relationship 
created was essentially a commercial relationship of confidence and 
trust, he held that that agreement also was determinable on 
reasonable notice, and, in the circumstances, reasonable notice 


was twelve months. Declarations accordingly. 
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APPEARANCES : Geoffrey Cross, Q.C., and R. J]. Parker (Coward, 
Chance & Co.); Sir Andrew Clark, O.C., and Denys Buckles 
(Boodle, Hatfield & Co.). 

{Reported by Miss J. F. Lams, Barrister-at-Law]} [3 W.L.R. 212 
ACTION SETTLED BY CONSENT ON TERMS ENDORSED 
ON BRIEFS: NO ORDER OF COURT: NO JURISDICTION 
TO ENFORCE SETTLEMENT 
Green v. Rozen and Others 
Slade, J. 17th June, 1955 

Application. 

An action claiming the return of moneys lent was _ settled 
before trial, there being written on the front of the brief of counsel 
for the plaintiff: ‘‘ By consent, all proceedings stayed on terms 
indorsed on briefs. Liberty to apply,’’ and on the back the 
agreed terms signed by counsel on either side whereby the 
defendant was to pay to the plaintiff a certain sum of money 
by instalments and the costs of the action, the “ whole debt 
and costs’’ to become ‘‘ due and payable at once’’ on any 
instalment being in arrear. When the action was called on for 
hearing the court was informed of the settlement and what the 
terms of the settlement were, but no order was made by the 
court. Subsequently, an order for taxation was made by a 
master. The defendant failed to pay one of the instalments 
and the plaintiff applied to the court for judgment for the balance 
due under the terms of the settlement, an order for the costs as 
taxed and the costs of the application. 

SLADE, J., said that where an action had been settled and the 
court had made no order of any kind whatsoever the court had 
no further jurisdiction in respect of the original cause of action 
because it had been superseded by the new agreement between 
the parties to the action; if the terms of the new agreement 
were not complied with the injured party must seek his remedy 
upon the new agreement. The sum in respect of which judgment 
was asked for arose only under the terms of the new agreement 
and the plaintiff's remedy to enforce payment of that sum plus 
the taxed costs which the defendant agreed to pay must be 
by action upon the new agreement. In his, his lordship’s, 
judgment, he had no jurisdiction to give the plaintiff the relief 
sought. Application refused. Leave to appeal. 

APPEARANCE: John Krankenburg (Israel, Joslin & Co.) ; the 
defendants did not appear and were not represented. 


{Reported by Miss J. FP. Lama, Barrister-at-Law} {lt W.L.R. 741 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
HUSBAND AND WIFE: MAINTENANCE: JUSTICES: 
ORDER MADE OUTSIDE UNITED KINGDOM: REGISTERED 

IN ENGLAND: JURISDICTION LIMITED 
TO ENFORCEMENT * 
Pilcher v. Pilcher 
Lord Merriman, P., and Davies, J. 
24th May, 1955 
Appeal from a court of summary jurisdiction, 
court at Gibraltar 


On 17th March, 1952, the magistrates 
adjudged that the husband had been guilty of wilful neglect to 
provide reasonable maintenance for his wife and child, and ordered 
him to pay maintenance of {2 a week for the wife and 41 a week 
for the child. The husband returned to England. On 13thJuly, 
1953, the order was registered at the West London Magistrates’ 
Court under the provisions of s. 1 of the Maintenance Orders 
(Facilities for Enforcement) Act, 1920. On 20th July, 1953, 
the husband applied by complaint to that court for the revocation 
of the order, alleging, infer alia, that the wife had refused a 
bona fide offer of reconciliation. The complaint was transferred 
to the domestic proceedings court at Chelsea. joth the wife 
and her lawyer in Gibraltar had received from the husband's 
solicitor notice of the proceedings and of the date of the hearing 
and a copy of the summons was also sent to the Gibraltar lawyer. 
There was, however, in the strict sense no service of the summons 
on the wife, since there was no means whereby service of summary 
proceedings could be effected out of the jurisdiction. The order 
was revoked on 3rd November, 1953. The magistrate presiding 
later had doubts as to the validity of the order, and on 
10th November, 1953, he added an entry to the minute of 
adjudication of 3rd November, 1953, in these terms Dealt 
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with in error. Not served and no jurisdiction.”’ ‘This entry 
was made on his own initiative and without reassembling the 
other magistrates who had composed the court. Applications 
to enforce arrears under the original order were made to the 
West London Court in February, 1954, and in November, 1954. 
An order was made at the February hearing in respect of arrears 
accrued due prior to 3rd November, 1953: the application in 
November, 1954, was dismissed. The magistrate on both 
occasions held that the order of 3rd November, 1953, was 
binding, notwithstanding the entry added on 10th November, 
1953, to the minutes. The wife appealed against the order of 
November, 1954. Leave was given at the hearing to appeal 
also against the order of February, 1954, and 3rd November, 1953. 
At the hearing of the appeals the fundamental question concerned 
the validity of the order of 3rd November, 1953. (The finding 
of the magistrate that that order was unaffected by the addition 
to the minutes was upheld.) 


LORD MERRIMAN, P., reading the judgment of the court, said 
that the main contention on behalf of the wife upon the present 
appeal was that the Chelsea court had no jurisdiction so to revoke 
the order: first, because the summons had never been served 
upon her, and, secondly, because, unlike an order confirmed 
under s. 4 of the 1920 Act, an order registered under s. 1 of that 
Act could not be rescinded, revoked or discharged by the court 
in which it was registered. There was no doubt that the action 
of the chief magistrate in purporting personally to annul a 
decision and revoke an order which had been arrived at and 
made by the Chelsea court, of which he was only one member, 
albeit the chairman, was wholly ineffective. If the Chelsea order 
had been wrong, it could only be corrected by the court itself 
under its inherent jurisdiction, in an appropriate case. After 
referring to the appeals in respect of the arrears, his lordship 
said that the wife’s fundamental appeal was that against the 
order of 3rd November, 1953. It was necessary to go further 
on the appeal than the question as to service, although on that 
ground it would appear that the order should be set aside. 
His lordship considered and contrasted the wording of ss. 1 and 4 
of the Act of 1920 and said that while under s. 4 the court asked 
to confirm the maintenance order had power to refuse to do so, 
or to modify it, or later to adjudicate upon an application to vary 
or rescind it, s. 1 provided for the registration of orders and 
enforcement only. The marked contrast between the wording, 
scope and machinery of those two sections, except only with 
regard to enforcement, almost necessarily suggested that some 
limit must be put on the apparent generality of the words 
“all proceedings may be taken on such an order.’’ The true 
conclusion was that s. 1 was limited to enforcement, and did not 
permit of complaints for alteration, variation or discharge of 
orders registered under that section. ‘The order of 3rd November, 
1953, must therefore be set aside, and the complaint for the 
enforcement of arrears re-heard. Appeal allowed. Leave to 
appeal. 

APPEARANCES : Melford Stevenson, Q.C., and Joseph Jackson 
(Alan, Edmunds & Phillips); Scott Henderson, Q.C., and Eric 
Stockdale (Rodgers, Gilbert & Horsley) 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [3 W.L.R. 231 


SURVEY OF 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Kead First Time : 
Austrian State Treaty Bill [H.C. 30th June. 
British Transport Commission Order Confirmation Bill (H.C. 
28th June. 
30th June. 
Fund Order Contirmation 
2sth June. 


German Conventions Bill [H.C. 
Writers to the Signet Widows 
Baill (H.C. 


kkead Second Time : 
Food and Drugs Bill [H.L.] 
Police (Scotland) Bill [H.L.] 


2sth June. 
[28th June. 
Read Third Time : 

28th June. 
28th June. 


Dewsbury Moor Crematorium Bill |H.L. 
German Potash Syndicate Loan Bill (H.L. 
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WIFE: NULLITY: 

IN ENGLAND: 

DOMICILE 

Ramsay-Fairfax (otherwise Scott-Gibson) v. Ramsay-Fairfax 
Willmer, J. 7th June, 1955 


Issue as to jurisdiction to hear a wife’s petition for nullity 


JURISDICTION : 
NO ENGLISH 


HUSBAND AND 
PARTIES RESIDENT 


The parties were married in Egypt in November, 1947, 
according to the provisions of s. 22 of the Foreign Marriage 
Act, 1892, the husband being at all material times an officer 
serving in Her Majesty’s forces. They lived together for a short 
time in Egypt, but after a while they quarrelled and separated, 
and in 1948 the husband, whose domicile of origin was Scottish, 
was posted back to the United Kingdom. The wife remained 
in Egypt but later moved to Cyprus where she resided, apart 
from a brief visit to the United Kingdom in 1950, until 1953. 
In 1951 the husband was posted to Chessington, Surrey, and 
served there until shortly before the hearing of the present 
proceedings. In July, 1953, the wife joined the husband in 
Kingston, Surrey, where they lived together. They continued 
to live there until November, 1953, when they quarrelled ; the 
wife left and went to live in London. The husband continued 
to live in the house at Kingston until after the filing of the wife’s 
petition in March, 1954, in which she prayed for a decree of 
nullity on the ground of the husband’s wilful refusal to 
consummate the marriage or alternatively on the ground of his 
incapacity. The wife contended, in the present issue, that the 
court had jurisdiction to entertain the petition on the basis of 
the parties’ English domicile or alternatively their residence in 
England at all material times. No reliance could be placed by 
her on the provisions of s. 18 (1) (b) of the Matrimonial Causes 
Act, 1950. The husband, who had instituted proceedings against 
the wife in Scotland raising similar allegations against her and 
himself praying for a decree of nullity, appeared under protest, 
alleging that he was domiciled in Scotland and denying that the 
court had jurisdiction. At the hearing of the issue Willmer, J., 
held on the facts that the husband was at the material times 
domiciled in Scotland; the question therefore arose whether 
the court had jurisdiction on the basis of the parties’ residence 
in England when the wife’s petition was presented. The case is 
only reported on the latter issue. 

WiILLMER, J., following Easterbrook v. Easterbrook {1944} P. 10, 
and Hutter v. Hutter (1944) P. 95, and not following Inverclyde 
v. Inverclyde {1931) P. 29, said that the court had an inherent 
jurisdiction, inherited from the ecclesiastical courts, to entertain 
proceedings for nullity in the case of a voidable marriage whcre 
the parties were resident but not domiciled in England. That 
jurisdiction, had not been affected by s. 18 (1) (b) of the 
Matrimonial Causes Act, 1950, which was intended to have an 
enlarging, not a restrictive, operation, and was expressed to be 
‘without prejudice to any jurisdiction exercisable by the court 
apart from the section.’’ The court accordingly had jurisdiction 
to hear the wife’s petition. His lordship added that there was 
nothing repugnant to natural justice in the court having juris- 
diction based on the residence of both parties in all proceedings 
under s. 8 of the Matrimonial Causes Act, 1950. 

APPEARANCES: R. J. A. Temple, QO.C., and H. S. Lai 
(G. P. Voss, M.C.); R. C. Vaughan, QO.C., and S. L. Elborne 
(Lee, Ockerby, Johnson & Co.). } 

[Reported by Joun B. Garver, Esq., Barrister-at-Law] [3 W.L.R. 188 


THE WEEK 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
kead First Time : 
Ministry of Housing and Local Government Provisional Order 
(Mortlake Crematorium Board) Bill (H.C. (28th June 
To confirm a Provisional Order relating to the Mortlake 
Crematorium Board. 
Kkead Second Time : 


European Coal and Steel Community Bill [H.C.] (29th Jun 
Liverpool Corporation Bill [H.L (27th June 
Milford Docks Bill [H.L. [27th June 


Read Third Time : 
Ministry of Housing and Local Government Provisional Order 
(Colne Valley Sewerage Board) Bill [H.C 30th June 
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In Committee : 
Rating and Valuation (Miscellaneous Provisions) Bill [H.C.] 
30th June. 
B. QUESTIONS 
APPEALS TO NATIONAL INSURANCE COMMISSIONER 


Asked by what authority a claimant who had appealed to 
the National Insurance Commissioner was not allowed to appear 
in person or to be represented at the hearing of his appeal, 
Mr. PEAKE said that the statutory regulations provided that the 
National Insurance Commissioner should grant a request for an 
oral hearing unless, after considering the record of the case 
and the reasons put forward in the request for a hearing, he 
was satisfied that the appeal could properly be determined 
without a hearing. The claimant would always have had an 
opportunity of a hearing before the local appeal tribunal, and 
he thought it best to leave the Commissioner with his present 
discretion. The point might well be discussed by the committee 
which the Government had promised to set up and which had 
been mentioned in the Queen’s Speech. 27th June. 


Town AND Country PLANNING AcT (PART I CLAtMs) 

Mr. Duncan Sanpys said that by Ist January, 1955, the 
Central Land Board had received 3,541 applications for payment 
under Pt. I of the Town and Country Planning Act, 1954, in 
respect of loss of development value. By 17th June the Board 
had received 91,000 applications, of which 15,000 had been paid 
and 14,000 found not to qualify for payment. Another 3,000 
payments had been determined and would be paid as soon as 
the statutory period for appeals had expired. 28th June. 


Justices’ CLERKS’ ASSISTANTS (SALARIES) 

Mr. WATKINSON, in reply to a request that he should expedite 
the appointment of the arbitration board which he had been 
invited to set up to deal with the question of salaries and conditions 
of justices’ clerks’ assistants, said he had not so far been invited 
by the parties to make arrangements for arbitration in any 
current claim relating to the salaries and conditions of justices’ 
clerks’ assistants. (28th June. 


PEDESTRIAN CROSSINGS (PRECEDENCE). 

Mr. Boyp-CARPENTER said that where a zebra crossing was 
divided by a central refuge the pedestrian had precedence on 
one section at a time only. Where there was no such refuge 
his precedence related to the crossing asa whole. The regulations 
were quite clear on the point. 29th June. 


SCHEDULE A INCOME TAX ASSESSMENTS 

Mr. H. Brooke said that the new rating valuation would not 
automatically result in a revision of assessments for income 
tax, Schedule A. No such revision could be made without fresh 
legislation. The Royal Commission on the Taxation of Profits 
and Income made certain recommendations in its final report, 
but consideration of the matter had not yet been completed. 

30th June. 


TRAFFIC OFFENCES (POLICE INQUIRIES) 

Major LLoyp-GEorGE said that it was not the practice of the 
Metropolitan police to ask the age of a person reported for a 
traffic offence, unless he appeared to be a juvenile. 

(30th June. 


Crown LANDS ORGANISATION (COMMITTEE’S REPORT) 


The Prime MINISTER said that it had been decided to accept 
the recommendations of the Committee presided over by 
Sir Malcolm Trustram Eve and appoint a Board of Trustees 
to manage Crown lands. The other recommendations of the 
Committee were under consideration and a Bill would be presented 
in due course. 30th June. 
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ComMPuULSORILY AcCoUIRED FARMS (TENANTS’ COMPENSATION 


Mr. Amory said that, if land subject to an annual tenancy 
was compulsorily acquired and immediate possession was wanted, 
the tenant was compensated not under agricultural legislation 
but under the Lands Clauses Acts. He was compensated broadly 
for his unexpired interest in the tenant-right and any damage 
which he had suffered. 30th June. 


STATUTORY INSTRUMENTS 
Birmingham-Great Yarmouth Trunk Road (Denns Corner, 

Walsoken, Diversion) Order, 1955. (S.I. 1955 No. 864.) 
Bournemouth and District (Water Charges) Order, 1955. 

(S.I. 1955 No. 886.) 

Dangerous Drugs Act, 1951 (Application) Order, 1955. (5.1. 1955 

No. 872.) 

East Devon Water Order, 1955. (S.I. 1955 No. 879.) 
Exchange Control (Payments) (Turkey) Order, 1955. (5.1. 1955 

No. 931.) 

Great Ouse River Board (Stringside Internal Drainage District) 

Order, 1955. (S.I. 1955 No. 877.) 5d. 

Draft Herring Industry (Grants for Fishing Vessels and Engines) 

Scheme, 1955. 6d. 

Juvenile Courts (London) Order, 1955. (S.I. 1955 No. 873.) 5d. 
Dyaft Local Government Superannuation (Benefits) (Scotland) 

Amendment Regulations, 1955. 6d. 

London Traffic (Prescribed Routes) (City of London) (No. 4) 

Regulations, 1955. (5.1. 1955 No. 884.) 

Ministry of Education (Further Education and_ Training) 

Amending Grant Regulations No. 2, 1955. (S.1. 1955 No. 932.) 
Motor’ Vehicles (International Circulation) Act, 1952 

(Commencement) Order, 1955. (S.I. 1955 No. 875 (C.5).) 
Draft National Health Service (Superannuation) (Scotland) 

Regulations, 1955. 3s. 2d. 

National Insurance and _ Industrial Injuries 

Order, 1955. (S.I. 1955 No. 874.) 8d. 
Newhaven, Seaford and Ouse Valley Water Order, 1955. 

(S.I. 1955 No. 929.) 8d. 

Police Regulations, 1955. (S.I. 1955 No. 882.) 5s. 
Slaughter of Animals (Prevention of Cruelty) (Amendment) 

Regulations, 1955. (S.I. 1955 No. 917.) 

State Scholarships Amending Regulations No. 1, 1955. 

No. 933.) 

Stopping up of Highways (Essex) (No. 2) Order, 1955. (S.1. 1955 

No. 885.) 

Stopping up of Highways (Essex) (No. 5) Order, 1955. (5.1. 1955 

No. 918.) 

Stopping up of Highways (Lancashire) (No. 3) Order, 1955. 

(S.I. 1955 No. 878.) 

Stopping up of Highways (Norfolk) (No. 1) Order, 1955. (S.1. 1955 

No. 863.) 

Sunderland and South Shields Water (Financial Provisions) 

Order, 1955. (S.I. 1955 No. 926.) 8d. 

Sutherland County Council (Loch Crocach) Water Order, 1955. 

(S.I. 1955 No. 880 (S.101).) 5d. 

Sutherland County Council (Loch Poll an Droighinn) Water 

Order, 1955. (S.I. 1955 No. 883 (S.102).) 5d. R 
Draft Teachers’ Salaries (Scotland) (Amendment No. 2) 

Regulations, 1955. 5d. 

Toy Manufacturing Wages Council (Great Britain) Wages 

Regulation Order, 1955. (S.I. 1955 No. 887.) 6d. 

Transfer of Functions (Iron and Steel) Order, 1955. (S.I. 1955 

No. 876.) 5d. 

Transport Act, 1953 (Commencement No. 1) Order, 1955. 

(S.I. 1955 No. 881 (C.6).) 

West Hampshire Water (Fawley Supply) Order, 1955. (5.1. 1955 

No. 930.) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, W.C.1. The price in each case, unless 
otherwise stated, is 4d., post free. 


(Netherlands) 





Queen Elizabeth the Queen Mother, past treasurer of the 
Middle Temple, was present on 23rd June at Grand Day Dinner 
in Middle Temple Hall. Her Majesty was received by the Master 
Treasurer, Mr. Sydney Turner, Q.C. In addition to Masters of 
the Bench, those present included : The Lord Chancellor, Viscount 
Samuel, Lord Oaksey, Lord Radcliffe, Sir Hartley Shawcross, 


Q.C., M.P., Colonel Sir Francis Whitmore, General Sir Cameron 
Nicholson, Air Chief Marshal Sir Francis Fogarty, Admiral 
Sir William Andrewes, Sir Hubert Houldsworth, 0.C., Professor 
Sir Harry Platt, Mr. W. Cleveland-Stevens, 0.C. (Treasurer of 
Lincoln’s Inn), and Canon J. D’E. Firth (the Master of the 
Temple). 
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NOTES AND NEWS 


Honours and Appointments 
Sir Henry D. Hancock, K.C.B., K.B.E., C.M.G., lately 
Permanent Secretary, Ministry of Food, took up his appointment 
as Chairman of the Board of Inland Revenue on Ist July, 
following the retirement of Sir Eric St. J. Bamford, K.C.B., 
K.B.E., C.M.G., from the public service. 
Mr. Davip ALUN RHAGFYR JONES, assistant 
Cardiff Corporation, has been appointed deputy town clerk of 
Cardigan. 


solicitor to 


Miscellaneous 
NEW COUNTY COURT CIRCUIT 

The Lord Chancellor has decided to create a county court 
circuit consisting of the Aldershot, Chesham, High Wycombe, 
Reading and Windsor County Courts. The new circuit will be 
set up on Ist September and the judge will be His Honour J udge 
Rawlins, who is at present the judge of Circuit 59 (Cornwall, etc.). 

The Lord Chancellor has therefore ordered as follows :— 


1. His Honour Judge Gordon Clark shall cease to be the 
judge for the district of the Aldershot County Court. 


2. His Honour Judge Sir Gerald Hargreaves shall cease to be 


the judge for the district of the Chesham County Court. 

3. His Honour Judge Daynes, Q.C., shall cease to be the 
judge for the district of the High Wycombe County Court. 

4. His Honour Judge Sir Donald Hurst shall cease to be the 
judge for the district of the Reading County Court. 

5. His Honour Judge MacMillan shall cease to be the judge 
for the district of the Windsor County Court and His Honour 
Judge Elder-Jones shall cease to sit as additional judge at that 
court. 

6. His Honour Judge Rawlins shall cease to be the judge 
for the districts of the Bodmin, Camelford, Helston, Kingsbridge, 
Launceston, Liskeard, Newquay, Penzance, Plymouth, Redruth, 
St. Austell, Tavistock and Truro and Falmouth County Courts, 
and shall be the judge for the districts of the Aldershot, Chesham, 
High Wycombe, Reading and Windsor County Courts. 


7. This order shall come into operation on Ist September, 1955 


The Lord Chancellor has decided to approve an exchange 
of county court circuits between His Honour Judge Temple- 
Morris, Q.C., now judge of Circuit 30 (Bridgend, Merthyr Tydfil, 
Pontypridd, etc.) and His Honour Judge Gerwyn Thomas, now 
judge of Circuit 24 (Cardiff, Newport, etc.), with effect from 
Ist October. 


PLANS 


PLAN 


DEVELOPMENT 

HAMPSHIRE DEVELOPMEN1 

The Minister of Housing and Local Government has approved 

with modifications the development plan for the County of 

Hampshire. The plan, as approved, will be deposited in the 
Castle, Winchester, for inspection by the public. 


SMETHWICK DEVELOPMENT PLAN 

The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Smethwick. The plan, as approved, will be deposited in the 


Council House, Smethwick, for inspection by the public. 


INSURANCE STATISTICS 

The publication “‘ Statements of Life Assurance and Bond 
Investment Business deposited with the Board of Trade during 
the year ended 31st December, 1954" is now on sale and can be 
obtained from Her Majesty’s Stationery Office, price 8 guineas 
per set of two volumes (which are not sold separately) totalling 
916 pages. 

The publication follows exactly the style of last year’s edition. 
That is to say, the statements of British companies have been 
reproduced in full, i.e., life assurance and bond investment 
revenue accounts, profit and loss accounts, balance sheets and 
certificates, and returns under the Fourth and Fifth Schedules to 
the Assurance Companies Act, 1909, as applicable ; but in the 
case of overseas companies the statements have been abridged. 


LAW STATIONERY SOCIETY, 
LIMITED 
EXTRAORDINARY GENERAL MEETING 


THE SOLICITORS’ 


At an Extraordinary General Meeting of THE Soricitors’ Law 
STATIONERY SociEtTy, Limitep, held at Oyez House, Norwich 
Street, Fetter Lane, London, E.C.4, on Tuesday, 5th July, 1955, 
ordinary resolutions increasing the capital of the company from 
£200,000 to £300,000 and authorising the capitalisation of 
4100,000 from Reserves, and a special resolution altering the 
Articles of Association with regard to the maximum holding 
of any one shareholder and the bonus to employees were passed 
unanimously. Dealings in the shares have since taken place at 
31s. 3d.—32s. 6d. 

Wills and Bequests 
Turner, O.B.E., solicitor, of Leadenhall Street, 
left 475,718 (£72,679 net). 


OBITUARY 


Mr. C. B. DAFT 
Mr. Charles Beresford Daft, solicitor, of Hinckley and Market 
Bosworth, died on 28th June, aged 44. He had his county cap 
for rugby football. He was admitted in 1937. 


Mr. K. -K.. J. 
London, E.C.3, 


Mr. A. EMERY 

Mr. Albert Emery, managing clerk of Messrs. Withers & Co., 
solicitors, of the Strand, W.C.2, with whom he served for fifty-six 
years, died on 21st June, aged 70. He was a Justice of the Peace 
for the County of Kent and Magistrate and Councillor for Penge 
('rban District 

Mr. T. E. SUGDEN 

Mr. Thomas Edward Sugden, solicitor, of Keighley, died on 

He was admitted in 1911. 


SOCIETIES 
GRAY’S INN 

Thursday, 23rd June, being the Grand Day of Trinity Term, 
1955, the Treasurer and the Masters of the Bench entertained to 
dinner in the hall the following guests: The Lord President of 
the Council (The Most Hon. The Marquess of Salisbury, K.G.), 
His Excellency the French Ambassador, Admiral the Right Hon. 
the Earl Mountbatten of Burma, K.G., G.C.S.I., G.C.LE., 
G.C.V.O., G.C.B., D.S.0., The Chancellor of the Exchequer 
(The Right Hon. R. A. Butler, C.H., M.P.), The Right Hon. 
Clement Attlee, O.M., C.H., F.R.S., M.P., Sir Henry Cohen, 
M.D., F.R.C.P., Sir Arthur Bryant, C.B.E., and The High 
Sherift of Sussex (Captain Gavin Astor). The Benchers present 
in addition to the Treasurer were: The Right Hon. The Lord 
High Chancellor, The Hon. Mr. Justice Hilbery, The Hon. 
Mr. Justice Wallington, Sir Arnold McNair, C.B.E., Q.C., 
Sir Arthur Comyns Carr, Q.C., The Hon. Mr. Justice McNair, 
lhe Hon. Mr. Justice Sellers, M.C., The Hon. Mr. Justice Barnayl, 
Mr. Sydney Pocock, O.B.E., Sir John Forster, K.B.E., Q.€., 
Mr. Henry Salt, O.C., The Right Hon. The Lord MacDermott, 
M.C., Mr. Percy Lamb, Q.C., The Hon. Mr. Justice Devlin, 
Mr. George Pollock, O0.C., Mr. H. E. Davies, Q.C., The Right 
Hon. Sir Lionel Leach, Q.C., Mr. A. P. Marshall, Q.C., Mr. R. C. 
Vaughan, O.B.E., M.C., 0.C., Mr. G. W. Tookey, Q.C., Mr. Dingle 
Foot, O.C., His Excellency Mr. Justice Read, The Right Hon. 
L. M. D. de Silva, 0.C., Mr. David Karmel, Q.C., Mr. Christopher 
Shawcross, Q.C., His Excellency Mr. Justice Lauterpacht with 
the Preacher (The Rev. Canon F. H. B. Ottley, M.A.) and the 
Under-Treasurer (Mr. O. Terry). 


22nd June, aged 69 
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